


RODUCTION

e to filing suit against a governmental
ental Immunity Act requires an
a notice of claim with the entity
laim arises. Utah Code Ann.

ernmental entity has sixty days to approve or

e claim, after which the claim is deemed
Id. §63G-7-403(1)(b)

= The claimant then has one year after the denial of the
claim to file litigation in the district court. Id. §63G-7-
403(2)(b)



re-1998 Language

inst a political subdivision, or
yee for an act or omission

r of authority, 1s barred unless notice of

is filed with the governing body of the
tical subdivision within one year after the
arises . . . regardless of whether or not the
function giving rise to the claim is

characterized as governmental.” Utah Code
Ann. § 63-30-13 (1987) (Emphasis added.)




s0se of Notice of Claim

otice provisions is to afford the
ISion an opportunity to investigate
atter is of recent memory,
able, conditions have not

ity, and if there is, the extent of it.”
rough v. Granite School Dist., 531 P.2d 480,
Utah 1975) (Dissent)

Also, to provide opportunity to “correct the
condition that caused the injury.” See Houghton v.

Dept. of Health, 2005 UT 63, 125 P.3d 860




t about actual notice?

Pherson, 2002 UT 16, 40 P.3d 632
e County involved in motor

plaintiffs)

0Z V. Sevey, 506 P.2d 435 (Utah 1973) (Salt
County, through its police officers, was
of the facts surrounding plaintiff’s

ent)




officials of the county c
im.” Varoz v. Sevey, 506

ot dispense with the necessity of filing a
35, 436 (Utah 1973).

at the employees of the County knew of the plaintiff’s injuries at the

becurred does not dispense of the necessity of filing a timely claim.”
v. [ron County, 531 P.2d 476, 477 (Utah 1975).

Actual notice of a claim by a governmental entity does not excuse a claimant’s

strict compliance with the requirements of the Immunity Act.” Greene v. Utah
Transit Auth., 2001 UT 109, 15, 37 P.3d 1156.




.ompliance Required

eld that where a cause of action is based upon a statute,
equirements is a condition precedent to the right to

h v. Granite School District, 531 P.2d 480, 482 (Utah

Utah Supreme Court has re 2dly held that strict compliance with the
laim provision is essential to maintain a suit pursuant to the

ental Immunity Act.” Kabwasa v. University of Utah, 785 F.Supp. 1445,
). Utah 1990).

 the government grants statutory rights of action against itself, any
placed on those rights must be followed precisely.” Hall v. Utah State
ections, 2001 UT 34 923, 24 P.3d 958.

Anything less than strict compliance with the Governmental Immunity Act is not

allowed in the absence of ambiguity in the statute. Gurule v. Salt Lake County,
2003 UT 25, 69 P.3d 1287.




JOWastrict 1s “strict compliance”?
compliance” sufficient?

: City Corp., 911 P.2d 1294 (Utah Ct.
[€ 6) cert. denzed 91 56 (Utah 1996) (plaintiff’s
communicated with airport’s insurance carrier, and

for airport; served notice of claim on Attorney General,

> City Attorney, Airport Director, and Airport’s Attorney,
on mayor or city council.)

argued that constructive notice to the governmental
entity, coupled with substantial compliance was sufficient.



ubstantial Compliance is
Insufficient

ever filed his notice of claim with either the

incil, his claim is barred.” Bellonio v. Salt
2d 1294 , 1296

onformity with our long established jurisprudence

ing the statute - and with our recent interpretation of the
endment in Greene - we reiterate today that the Immunity
ands strict compliance with its requirements to allow suit
t governmental entities. The notice of claim provision,
particularly, neither contemplates nor allows for anything less. . .
Accordingly, we decline plaintiffs” invitation to adopt a

~ ‘substantial compliance” interpretation of the Act.” Wheeler v.
- McPherson, 2002 UT 16 at 9413, 40 P.3d 632




to Notify Claimant of
Errors

.2d 879 (Utah 1996), the plaintiff erroneously

im with the office of education and the
Notwithstanding the fact that the

guest for assistance in the event that he

ne not1f1ed the propet ernmental entity, the court held:

the statutes are clear . . . as to the requirement for serving
of claim on a political subdivision, we cannot require and
utes do not require that the state or its subdivisions

y notify claimants of deficiencies of the notice of claim so
v them an opportunity to timely rectify their error or
deficiency.”



xceptions to Strict
Compliance

nave typically required strict
the notice of claim

t in certain very limited
1mstances.” Bellonio v. Salt Lake City

911 P.2d 1294 , 1297 (Utah Ct. App.
emphasis added)




tions to Strict

Compliance
ritt, 907 P.2d 275 (Utah Ct. App.

mission to deliver notice to designated person

erson confirmed the commission’s
t she was the correct person to receive

attorney’s office.
n and represented to plai
behalf of county commission.

that plaintiff had “fulfilled the purpose of the notice requirement by
f her claim with the designated person in the County Attorney’s

ilt app at best disingenuous for the County to argue that Bischel’s notice was
inadequate merely because she directed and delivered it as the County
Commission and County Attorney’s Office instructed. The public deserves more
consistent, more credible treatment from its servants.”




=xceptions to Strict
Compliance
OPPEL:

mental entities may be estopped from
g the Immunity Act as a defense where
statements “induce” plaintiffs into
ay|ing] filing [an] action,” . . . or where
statements mislead plaintiffs into filing

notice of claim incorrectly. Wheeler v.
McPherson, 2002 UT 16, 918, 40 P.3d 632




-xceptions to Strict
Compliance
STOPPEL.:

ent or ¢

| one party inconsistent
a claim later as

rted;

sonable action or inaction by the other
y taken on the basis of the first party’s
atement or action;

e injury to the second party that would result
- from allowing the first party to contradict such
statement or action.



=xceptions to Strict
Compliance
of Bountiful, 996 F.Supp. 1100 (D.

was estopped as a matter of law from

g plaintiff’s failure to comply with notice

requirements as a defense where city
orically assured the plaintiff that his

| ages would be paid (and in fact paid some

~ of plaintiff’'s damages).



Compliance
ntity Not Estopped when:

d plaintiff to “direct all further

1unications and corres dence to [named outside counsel]”
nsel’s letter included a disclaimer stating letter neither
tuted an acceptance or denial of the ‘Notice of Claim,” nor .
m|ed] or verif[ied] sufficiency of the claimants” notice of

s required by the Governmental Immunity Act.” Wheeler
herson, 2002 UT 16, 919, 40 P.3d 632

See also, Monarrez v. Utah Dept. of Transportation, 2014 UT App
- 219 (court found denial letter containing similar disclaimer to be
pursuasive)




1997 Notice of Claim
Provisions

nn. §63G-7-401

within the scope of employment, or under color
hority shall file a written notice of claim with the
entity before maintaining an action, regardless of
whether or not the function giving rise to the claim is
characterized as governmental.”




POst—-1997 Notice of Claim
Provisions

n. §63G-7-402

claim again ernmental entity, or against an
oyee fro an act or omission occurring during the
mance of the employee’s duties, within the scope
oloyment, or under color of authority, is barred
notice of claim is filed with the person and
according to the requirements of Section 63G-7-401
within one year after the claim arises regardless of
whether or not the function giving rise to the claim is
characterized as governmental.”




g7 Notice of Claim
Provisions

3 code, current 63G-7-401(3) outlines exactly
otice of claim. For example:

the claim is against an incorporated

ity clerk, when the claim is against a county”

“The agen" authorized by a governmental entity to receive the
- notice of claim by the governmental entity under Subsection

(5)(e).”



Designated Agent for Notice of
Claims

1ental entity subject to suit under this
statement with the Division of
orations a mmercial Code within the
partment of Commerce containing . . . (ii) the office
ent designated to receive a notice of claim. . .”

\. §63G-7-401(5)(a)

governmental entity may not challenge the validity
of a notice of claim on the grounds that it was not
directed and delivered to the proper office or agent if

the error is caused by the governmental entity’s failure
to file or update the statement. . .” U.C.A. §63G-7-401(7)




ignated Agent for Notice of
Claims

v Corp., 2007 UT App 282, 168 P.3d 340.

ager as Agent to receive notice of claim.

1led notice w

ti lanager (3 days after city updated
ent to designate City Rec

ler as agent). OOPS!

argued that “City’s failure to update the database until
er 17 caused Suazo to improperly serve his notice of claim on [risk
] on November 20.”

court held that “reasonable application of the statute
de rates [Suazo’s| compliance with the [Act’s] requirements.”

Court of Appeals reversed the district court stating, “[T]here is nothing to
suggest that the City’s failure to update the database until November 17
caused Suazo to improperly serve his notice of claim on [the risk manager]
on November 20.”



allenge the timeliness, under Section ,of a

with the governmental entity:
of this section; and

in 30 days after the expiratic e time for filing a notice of claim under

7

aimant demonstrates that the claimant previously filed a notice of claim:
ordance with the requirements of this section;
n incorrect governmental entity;

e good faith belief that the claimant was filing the notice of claim with the
vernmental entity;

the time for filing a notice of claim under Section ;and

(v) no earlier than 30 days before the expiration of the time for filing a notice of claim
under Sectior ; and

(c) the claimant submits with the notice of claim:

(i) a copy of the previous notice of claim that was filed with a governmental entity
other than the correct governmental entity; and

(ii) proof of the date the previous notice of claim was filed.



http://le.utah.gov/code/TITLE63G/htm/63G07_040200.htm
http://le.utah.gov/code/TITLE63G/htm/63G07_040200.htm
http://le.utah.gov/code/TITLE63G/htm/63G07_040200.htm
http://le.utah.gov/code/TITLE63G/htm/63G07_040200.htm

imeliness Provision

laintiff files Notice “with an
ent entity” within 30 days
of the normal filing time,
to file correctly.

at this section does not appear to extend
here plaintiff files with incorrect officer
or agent - only when plaintiff files with

- incorrect “government entity.”



|S Strict Compliance Still
seqguired Under the New(ish)
Notice Provisions?
erson, 2002 UT 16, 40 P.3d 632

ntiff who was invelved in motor vehicle
ent with county employee filed notice of
with county commission and county
ance carrier (consistent with pre-1998
ode provisions), but not with county clerk
(pursuant to post-1997 provisions).



Strict Compliance

urt declined to adopt
liance” standard proposed

the 1998 amendment, the legislature has
tle open to interpretation and has

ved any potential ambiguities as to whom
tice must be delivered. This move to
clarify the delivery requirements of the
Immunity Act reinforces the rule of strict
compliance with the statute.”



ample, we have deemed causes of action barred
> a party failed to verify her notice with an oath,
on, 99 Utah at 366-68, 106 P.2d at 1030, [or] where
laintiff filed notice of claim one day late, Yearsley
, 798 P.2d 1127, 1128-29 (Utah 1990).” Wheeler v.

McPheson 2002 UT 16, 40 P.3d 632.




ture of Claim”
Requirement

e requirement that notice

nmental entity of the re of the claim” asserted so long as
ce contains enough specificity . . . to inform [the
nental entity] as to the nature of the claim so that the

1ental entity]| can appraise its potential liability.” Doyle v.
ty, 2012 UT App 342 at 914, 291 P.3d 853

=
-

Including “other causes of action” in the notice of claim does not
- provide the required specificity. Cloud v. Washington City, 2012
- UT App 348, 295 P.3d 181




gs Statute Apply?

-111 permits a plaintiff who
tion to re-file it within one
3 dismissed “otherwise than

B Seee.g. Standard Federal Sav. And Loan Ass'n
- v. Kirkbride, 821 P.2d 1136 (Utah 1991).




‘ _hat About Minors?

e Court held that general tolling
Utah Code apply to all

| lons, including the notice of
Im provisions, until a minor reaches the age
. Therefore, notice of claim is not required
filed until within 1 year after minor turns

ole v. Jordan Sch. Dist., 899 P.2d 776
1995).

Action by a minor requires appointment of a
guardian ad litem.



nors —-- continued

entity is aware that a minor

, then it may request that the
dian ad litem. U.C.A.
-7-401(4)

ardian ad litem is appointed, the time

Ing a claim under Section 63G-7-402

egins when the order appointing the guardian
is issued.”




0 be “Employees” under the
rnmental Immunity Act.

hold that the BYU Defendants were servants
rovo City and therefore statutory Employees

- the Act. Consequently, Mr. Mallory’s
failure to file a timely notice of claim divested the
district court of subject matter jurisdiction over his
lawsuit.”



2014 Notice of Claim Cases

tah Dept. of Transportation, 2014

tiff filed timely notice of claim with
I. After the sixty-day “deemed-denied”
)d, UDOT sent plaintiff a letter denying his
Plaintiff argued that denial letter
.~ restarted the one-year period in which to file
~ suitin district court.




A Few Do’s and Dont’s

aim while the matter is of recent
are yet available, and
1aterially changed

oility, and if there is, the

late OEFortunities, where appropriate, to
quickly and avoid unnecessary litigation

t the condition that caused the injury

include disclaimers in correspondence with
claimants

@ Request appointment of guardians ad litem for
injured minors where appropriate



e claim AFTER the sixty day
iod

e claimants to filing a notice of

tatements which mislead plaintiffs into
otice of claim incorrectly

forget to file (or update) designated agent with

- Division of Corporations and Commercial
Code






