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Search Warrants & Rule 40 
Combining Technology, Law, & Investigative Tools 

 
 

©2010 – HBO. All Rights Reserved. Fair use – educational purposes only. 

 

Introduction 
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How e-warrants came to be in Utah: 

 -State v. Rodriguez (Utah 2007) 

 -Learning from the process: 

  -Rule 40 Important Provisions 

  -Meeting legal standards 

  -Combining Technology and Law 

 

Overview of E-warrant Practice: 

 -Where in the U.S. are e-search-warrants being used? 

 -How the system is working in Utah 

 

Reviewing the e-affidavit 

 -Use of CI’s v. Concerned Citizens 

 -Typographical errors 

 

Using Other Investigative Tools: 

 -Administrative & Investigative Subpoenas 

-U.S. v. Jones (mobile tracking) 

 -Pen Register & Trap & Trace 

 -Title III wiretaps  

 

Looking to the Future:  

 -Drones? 

 -Laser Microphones? 

  

Overview 

• Heather is driving on Main Street with a passenger – about 4:30 PM. 

• Heather turns left into the path of a school bus. 

• Her passenger is killed. 

• Heather is taken to LDS hospital smelling of alcohol and acting belligerent.  Her  

purse has a bottle of vodka. 

• A blood draw is taken without Heather’s permission. 

• Her BAC is .39 – nearly five times the legal limit. 

• Heather is charged with automobile homicide. 
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Rodriguez 

What 1966 United 

States Supreme 

Court Case Allowed 

for a Warrantless 

Blood Draw? 

State. v. Rodriguez 

“Schmerber does not stand for the 

proposition that the loss of evidence of a 

person’s blood-alcohol through the 

dissipation of alcohol from the body was 

a sufficient exigency to justify a 

warrantless blood draw.” 

 

 

What T.V. Show 

First Aired in 

1966? 
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The Utah Supreme Court 

Embraces the Future 

“The rules for obtaining a warrant include a 

minimum of universally applicable standards … 

The Fourth Amendment leaves to others the details 

of how to go about obtaining a warrant.”  

“The astonishing advances that have marked 

communications and information technology over 

recent decades have dramatically pared back the 

physical obstacles to warrant acquisition.” 

Prior to 1980, a peace officer or prosecuting attorney would be required to 

obtain the physical presence of a magistrate … This would obviously take an 

unacceptable amount of time in many cases. 

FINALLY 

We are confident … that courts and law enforcement officials 

in Utah, particularly in our urban regions, would have the 

wherewithal to duplicate the warrant acquisition standards of 

Mesa, Arizona.  (FAST).  We agree with the sentiment of that 

case: “The mere possibility of delay does not give rise to an 

exigency.” 

Meanwhile 

• Anderson v. Taylor, 149 P.3d 352 (Utah 2006) 

Challenge to 4th District 
Practice of Letting Officers 
Leave with Affidavit in 
Support of Search 
Warrant, & File it Later 
with the Return. 

•The Affidavit & Warrant Must Remain on File with Court Upon Issuance.   
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No longer necessary . . .  Rodriguez & Anderson tell Utah’s legal community: 

•The Fourth Amendment has certain “universal” standards but it “leaves to others” 

the details of how to go about getting a warrant. 

  

•Advances have “pared back” obstacles to warrant acquisition. 

 

• Confident courts and law enforcement officials  can duplicate AZ’s fast warrant. 

 

•There is “substantial reason” to believe a warrant can be obtained expeditiously. 

 

•The significance of “delay” in the exigency analysis is now “markedly” 

diminished. 

 

•The presence of a magistrate is no longer necessary.   

 

•The affidavit & warrant must be filed and maintained by court upon issuance. 

 
 

Summary 

New Rule 40 Created  

Modern Rule of Procedure to Meet Modern Legal Requirements 

(a) Means of communication.  … “All communication between the 
magistrate and the peace officer or prosecuting attorney … may be 
remotely transmitted by voice, image, text, or any combination of 
those, or by other means.” 

(b) Communication to be recorded. … “Recording shall be by writing or by 
mechanical, magnetic, electronic, photographic storage or by other 
means.” … 

(d) Signing Warrant.  “Upon approval, the magistrate may direct the peace 
officer or the prosecuting attorney requesting the warrant from a 
remote location to sign the magistrate’s name on the warrant.” 

(e) Filing of warrant and testimony.  … “Filing may be by writing or by 
mechanical, magnetic, electronic, photographic storage or by other 
means.” 

 

Rule 40 

Important Provisions 

  

 
 

 

“A copy of a search warrant shall be served in 
readable form upon the person or place to be 
searched.” 

“Mam, I just got back this e-mail from the judge authorizing us to search … it’s 
here on my PDA device if you’d like to see … “     NO 
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The Future Has Arrived – Combining Rule 40 and Technology 

Overview of E-warrants  

First, Are E-warrants being used in other parts of the nation? 

(Or, is Utah the envy of the nation?) 

 

 
San Antonio Texas Experiment … 

 

Arizona … ? (Rodriguez decision referred to Arizona as being fast). 

 No.  Still use telephonic warrants, because their statute requires that a judge be allowed 

to question an officer about the affidavit – which is not compatible with e-warrants, or 

Utah law, which allows only a review of the “four corners” of the document. 

 

Kentucky and Maine and other states will refer to “e-warrants” – These are electronic 

arrest warrants, which are entered into a system upon the filing of charges or a complaint.   

Neither state has developed a true “e-search-warrant” 

 

One county in California – YES!   Butte County…  –  

It just came online this year … 
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Statistics 

The First E-warrant filed in Utah was on February 10, 2008 

The total filings for 2008:   135 (11 per month) 

The total filings for 2009:   1,294 (108 per month) 

The total filings for 2010:   2,703 (225 per month) 

The total filings for 2011:   3,525  (294 per month) 

Filings for 2012 as of 5/1*:   1,518 (*379 per month) 

E-warrants are used Statewide now – paper warrants are becoming uncommon, 

referred to now by officers and judges as “The old fashioned way.*” 
 *In fact, most judges will want to know why an officer is bothering them in person.   

Demonstration 
(As Reviewing Prosecutors We Should Be familiar  

with what the officer & judge see on their end) 

Log in to the UCJIS web page 
ucjis.utah.gov 
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Wizard Navigation Controls 
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Wizard Language Pops Up 

When Mouse Hovers  
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Optional 

IF NO TEXT IS ENTERED HERE – THE SYSTEM 
KNOWS IT SHOULD DEFAULT TO “DAYTIME” 
KNOCK AND ANNOUNCE AUTHORITY 
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When Should An Officer Send an E-warrant  To a Specific Judge? 
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Warrant is Reviewed by Judge 
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Return of Service 
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Then & Now is the Same 

Reviewing the E-Warrant Affidavit 

READ EVERYTHING 

Particularity 

Must Be 

Shown For: 

•Probable Cause that a Crime Has Been Committed 

•The Person / Place to Be Searched 

•The Items to Be Seized, & How Connected to the Crime 

•The Time to Conduct the Search “No knock?” 

Illinois v. Gates, 462 U.S. 213 (1983); Payton v. New York, 445 U.S. 573 (1980); G.M. 
Leasing Corp. v. United States, 429 U.S. 338 (1977); Allen v. Lindbeck, 93 P.2d 920 (Utah 
1939); §77-23-203(l) U.C.A. (CURRENTLY) 

 

 State v. Saddler, 104 P.3d 1265 (Utah 2004): 

Utah Courts use a “totality of the circumstances” standard in determining probable cause. 

  

 State v. Purser, 828 P.2d 515 (Utah App. 1992): 

“A citizen informant is generally presumed reliable by virtue of his/her willingness to come 
forward to police.” 

  

 Kaysville v. Mulcahy, 943 P.2d 231 (Utah App. 1997): 

Courts evaluate confidential informants using a three-prong test set, which examines the 
type of the tip or informant involved, the type of detail provided, and corroboration by the 
officer. 
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 State v. Anderson, 701 P.2d 1099 (Utah 1985) 

If the description is such that the officer with the search warrant can with reasonable 
effort ascertain and identify the place to be searched and items to be seized, it will meet 
the particularity requirement. 

  

 State v. Norris, 48 P.3d 872 (Utah 2001): 

An “all records” search warrant is constitutional only if there is probable cause to believe that 
the business is permeated with fraud. 

  

 U.S. v. Lora-Solano, 330 F.3d 1228 (10th Cir. 2003):  

Typographical errors which are not so material that they do not destroy the integrity of the 
warrant do not require suppression. 

  

Any Judicial Challenges to 

Utah’s E-Warrant? 

(None in State Court) … 

 

One Recent Federal Case. 

Relying on U.S. v. Bueno-Vargas, U.S. 

District Judge Clark Waddoups Recently 

Upheld a Utah e-Warrant (May 2012)  

Using Other Investigative Tools 
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• Administrative Subpoenas 

• Investigative Subpoenas 

• Birddog – Tracking Devices 

• Pen Registers 

• Title III Wiretaps 

Administrative Subpoenas 

1. Do Not Require Approval of the Court 

2. Signed by the Prosecutor 

3. Used ONLY in Controlled Substance 
Investigations 

4. Use to obtain: 

1. Financial Documents 

2. Subscriber Information 

3. Phone Records 

4. Anything connected to drug activity 

 

U.C.A. 77-22a-1 
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Investigative Subpoenas 

• Use Only During Investigative Stage 

• Require Application by Prosecutor 

• Require Affidavit by Investigator 

• A “criminal sealed” case number – 

• And an Order signed by a Judge 

 

Investigative Subpoenas 
(Must be Used Pre-Charging) 

Good to Obtain Any Necessary Information, such as: 

 

  Medical Records (pre-filing, with HIPAA language) 

  Phone Records 

  Bank Records 

  Internet Subscriber Records 

  Business Records or Documents 

  Etc., Etc. 

U.C.A. 77-22-2 
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Mobile Tracking Devices 

& U.S. v. Jones 

 

U.C.A. § 77-23a-15.5 

 

Does Utah Have a Mobile Tracking Device Statute? 
 

NO.  It was Repealed in 2012. 
 
Why? 
How Does an Officer Get A GPS Tracker Now?  

Mobile Tracking Devices 
U.S. v. Jones (2012 U.S. Supreme Court) 

“Birddogs” 

U.C.A. § 77-23a-15.5 

•Statute Required ONLY a “certification by the applicant that the 
information likely to be obtained is relevant to an ongoing criminal 
investigation.” 

•This is now an unconstitutional standard – you must have probable 
cause. 

•So, you must obtain an actual search warrant for the tracking device if 
placing it on property belonging to another – OR – I would suggest – if it 
means you might be able to track a specific person for a long period of 
time, even if there is no “trespass” in placing the device. **** 

•For example, we only use search warrants to do “pinging” of a cell 
phone.  Some agencies try and use Pen Registers – but in reality, Utah’s 
Wire Statute does not cover “Pinging” a phone.  
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UCA 77-23a-15 
 
Pen Register = Out 
 
Trap & Trace = In 

Easy Standard 
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Pen Register & Trap and Trace 

Title III Wiretaps 

• Expensive and Time Consuming 

• Require Ongoing Court Oversight 

• Must Establish Probable Cause: 

•That Target Will be Heard on the Subject 
Phone 

•That the Things Said Will Provide Evidence 
of Crime(s) Being Investigated 

• Exhaustion 

• Proper Minimization Capabilities 

U.C.A. § 77-23a-10 

EXHAUSTION 

77-23a-8(1)(c): 
 

“A full and complete statement as to whether 
other investigative procedures have been tried and 
failed or why they reasonably appear to be either 
unlikely to succeed if tried or too dangerous.” 
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Judge Reviews Affidavit and Confers with Counsel and the Lead Officer  

Judge Makes Finding That the Wiretap Is Necessary 

50 Page 
Document 

Minimization & the “War Room” 
****** 

  (c) Every order and extension shall contain a provision that the authorization to intercept shall 
be executed as soon as practicable, shall be conducted so as to minimize the interception of 
communications not otherwise subject to interception under this chapter, and must terminate 
upon attainment of the authorized objective, or in any event within 30 days. 
     (d) If the intercepted communication is in a code or foreign language, and an expert in that 
foreign language or code is not reasonably available during the interception period, the 
minimizing of the interception may be accomplished as soon as practicable after the interception. 
     (e) An interception under this chapter may be conducted in whole or in part by government 
personnel or by an individual under contract with the government and acting under supervision 
of an investigative or law enforcement officer authorized to conduct the interception. 

The Supervising Attorney Should Prepare the Minimization Instructions and 
Meet with All Investigators In Person Before the Wiretap Begins, Where the 
Attorney Will Read the Affidavit & Instructions OUT LOUD and Will Have a 
Signing Sheet for All Members of the Team to Sign Documenting that They 
Have Been “Minimized” Before any Person Enters the “War Room”  
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8/2/02 
@ 

21:06:20 

Rich Mike Jose 

Mike calls Rich and we get all 3 of them on the 
phone at one time.  
 
Orders More Cocaine. 
 
And the “Code” breaks down entirely. 
 
Priceless. 

Can a wiretap be worth 
the time and exspense? 

Looking to the Future of Investigative Techniques 

Under Current 4th Amendment 
Law, Do You Believe a Warrant 
is Necessary for Such 
Surveillance? 

Looking to the Future of Investigative Techniques 

How about laser surveillance 
listening?  Should an officer 
get a warrant before using 
such a device? 
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Justice Kagan 

Justice Alito 

Chad L. Platt 

Deputy Salt Lake County D.A. 

(801) 366-7862 

cplatt@slco.org 

Contact Information: 


