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Utah v. Strieff

The Attenuation Doctrine



Utah v. Strieff

 Question presented: If an officer stops 

someone on facts just shy of reasonable 

suspicion, learns during the stop that the 

person has a warrant, arrests them on 

the warrant, and searches them, are the 

fruits of that search admissible?



Utah v. Strieff

 Short answer: Yes.  The warrant 

attenuates the taint of the prior illegal 

stop, so long as the stop wasn’t 

flagrantly illegal.



Utah v. Strieff



Utah v. Strieff



Utah v. Strieff



Utah v. Strieff



Utah v. Strieff



Utah v. Strieff

 Attenuation doctrine: the fruits of a search that 
would not have taken place but for an illegal act 
(like a stop without reasonable suspicion or an 
arrest without probable cause) can be 
admissible if an intervening event “attenuates” 
the prior illegality. Basically a balancing test—is 
suppression going to deter police misconduct?

 For example, a confession is admissible where 
a suspect is unlawfully arrested, released, then 
comes back on his own and talks (Wong Sun v. 
U.S.)

 Test: consider 1. temporal proximity; 2. 
intervening circumstance; 3. purpose and 
flagrancy of misconduct (Brown v. Illinois)



Utah v. Strieff

“Matt Bates is right.”



Utah v. Strieff

“Matt Bates is right.”



Utah v. Strieff

“Matt Bates is wrong.”



Utah v. Strieff

 Reversed (5-0, Lee, J.): The attenuation 

doctrine applies only “an independent act of 

a defendant’s free will in confessing to a 

crime or consenting to a search.”  Because 

those were not involved here, the evidence 

was suppressed.



Utah v. Strieff

 3 approaches to attenuation involving 

warrants among state and federal courts:

 Majority: a warrant qualifies as an attenuating 

circumstance, because it provides independent 

probable cause for arrest (U.S. v. Green, 7th Cir.)

 Minority: a warrant can qualify as an attenuating 

circumstance, but only sometimes (Kansas)

 One judge in a dissent: a warrant can never 

qualify as an attenuating circumstance 

(Florida)—adopted by Utah and Nevada 

supreme courts.



Utah v. Strieff

“The Utah Supreme Court is wrong. Matt 

Bates is right.”



Utah v. Strieff

 Temporal proximity: the warrant was discovered 
close in time to the illegal arrest, so this favors 
suppression.

 Intervening circumstance: the warrant was 
“entirely unconnected with the stop,” and once 
the officer “discovered the warrant, he had an 
obligation to arrest,” and the search incident to 
arrest was lawful, so this favors no 
suppression.

 Purpose and flagrancy: no evidence of a 
flagrant violation here—it was just a fact shy of 
reasonable suspicion, “at most negligent.” This 
favors no suppression.



Utah v. Strieff



Utah v. Strieff

 “The Court today holds that the discovery of a 
warrant for an unpaid parking ticket will forgive a 
police officer’s violation of your Fourth Amendment 
rights. . . . This case allows the police to stop you 
on the street, demand your identification, and 
check it for outstanding traffic warrants—even if 
you are doing nothing wrong.”

 Sotomayor essentially believes that every Fourth 
Amendment violation is “flagrant,” that this will 
encourage suspicionless stops, and that warrants 
are common enough to make the exception too 
broad.



State v. Hinmon

4th Amendment 



State v. Hinmon



State v. Hinmon



State v. Hinmon

Detention

 Rx Suspicion- be able to point to specific 
facts which considered with rational 
inferences from those fact reasonably 
warrant the detention

 Reliability of tip common sense/totality of 
circumstances test.  State v. Lloyd

 Reliability can be assumed when a citizen 
receive nothing in exchange 

State v. Purser 



State v. Hinmon

Detention

 Identified Citizen informant 

 Guard knew him for several years

 No compensation for information

 Detailed information 

 Guard corroborated information

 Together with 25 years of experience as 
a police officer

Reasonable Suspicion  



State v. Hinmon

Probable Cause

 Facts and circumstances within the 

officer’s knowledge be sufficient to 

warrant a prudent person in believing 

that a crime has been committed.  



State v. Hinmon

Probable Cause

Defendant- furtive movements are not enough

 State v. Schlosser- turning to left and right, 
appearing fidgety, bending forward not enough

 State v. Parke- shoulder movement that 
looked like reaching for waistband not enough 
for Rx suspicion 

 State v. Martinez- moving arms and bending 
forward not enough

 State v. Holmes- Stuffing paper towels in 
center console standing alone not enough



State v. Hinmon

 Schlosser, Parke and Rice were traffic 

stops with just furtive conduct alone. 

This case: 

 Cop had Rx Suspicion of drug activity

 Defendant reaction to detention  

 Attempts to conceal and flee

Probable Cause



Birchfield v. North Dakota



Birchfield v. North Dakota

 Question: Does the Fourth Amendment 

permit warrantless breath and blood 

testing for DUIs?

 Answer: Breath, yes; blood, no. 



Birchfield v. North Dakota

 Implied consent laws (Utah Code Ann. § 41-

6a-520)

 By getting a driver’s license, you agree to submit 

to chemical testing of your breath and bodily 

fluids to determine if you are DUI

 Refusal results in administrative sanctions, e.g., 

suspension or revocation of driver’s license



Birchfield v. North Dakota

 Consolidated 3 cases from jurisdictions 
which went a step further, criminalizing a 
refusal; each defendant argued that this 
violated their Fourth Amendment rights

 Birchfield: refused blood draw after single 
car accident

 Bernard: refused breath test after arrest for 
BUI

 Beylund: consented to blood draw after DUI 
arrest, later claimed consent was result of 
threat of criminal prosecution



Birchfield v. North Dakota

 Success for all three petitioners 
depends upon whether the State can 
compel a warrantless breath or blood 
test under the Fourth Amendment.

 Missouri v. McNeely (2013)

 Exigency is always a case-by-case analysis; 
here: search incident to arrest

 Other exceptions to warrant requirement 
apply categorically (e.g., automobile 
exception, administrative searches). 



Birchfield v. North Dakota

 Search incident to arrest

 “A thorough search of the felon is of the 

utmost consequence to your own safety, and 

the benefit of the public, as by this means he 

will be deprived of the instruments of 

mischief and evidence may probably be 

found on him sufficient to convict him, of 

which, if he has either time or opportunity 

allowed him, he will be sure [sic] to find 

some means to get rid of.”



Birchfield v. North Dakota

 Search incident to arrest

 Surface clothing

 Body 

 Luggage

 Saddlebags

 Shoes, socks

 Mouth



Birchfield v. North Dakota

 Search incident to arrest

 The “touchstone” of the Fourth Amendment 

is reasonableness (Brigham City v. Stuart

(2006))

 Balance privacy interest and government’s 

interest



Birchfield v. North Dakota

 Warrantless breath tests are not very 

intrusive

 It’s essentially a search incident to arrest

 Unlike blood or DNA or cell phones, breath’s 

only use is to determine intoxication

 Minimal to no intrusion: The effort “is no 

more demanding than blowing up a party 

balloon” or drinking through a straw



Birchfield v. North Dakota 

 Blood tests, however, are quite intrusive

 Require greater effort, more pain to get

 Potentially reveal a lot more information than 

breath



Birchfield v. North Dakota

 On balance, warrantless breath tests are 
reasonable, but warrantless blood tests 
(generally) are not

 The circumstances of a given case may 
show an exigency justifying a 
warrantless blood draw (Schmerber v. 
California (1966))

 BUT the evanescence of blood evidence 
is not sufficient justification standing 
alone (Missouri v. McNeely (2013))



Birchfield v. North Dakota

 Criminal implied consent laws:

 Breath: yes

 Blood: no

 Civil implied consent laws:

 Breath: yes

 Blood: yes

 Blood draws on unconscious persons

 Appears to be an open question, but Alito 
says they are rare and police can apply for a 
warrant



Betterman v. Montana



Betterman v. Montana

 Question: Does the Sixth Amendment’s 

speedy trial clause apply to the time 

between verdict and sentencing?

 Answer: No. 



Betterman v. Montana



Betterman v. Montana

 Sixth Amendment: “In all criminal prosecutions, the 
accused shall enjoy the right to a speedy and 
public trial, by an impartial jury…”

 Criminal proceedings have three phases:
 Pre-arrest/indictment: at this stage, statutes of limitation 

and due process provide the primary protection against 
delay

 Arrest to conviction: this is where the speedy trial clause 
does its work, grounded in the presumption of innocence

 Conviction to sentencing: this is not a trial, defendants no 
longer have the presumption of innocence; state statutes 
deal with this; dismissal would be too much of a windfall



State v. Mackin



State v. Mackin



State v. Mackin



State v. Mackin

 Was car used as a dangerous weapon?

 “Thus any object used in a way that is 

capable of causing death or serious 

bodily injury is a dangerous weapon for 

purposes of aggravated robbery.”

 Because any item could technically be a 

dangerous weapon if used the right way.  



State v. Mackin

 Defendant argues: 

 State must show that he drove the car 

dangerously, like try to hit her or run her 

over.

Court disagrees.



State v. Mackin

 “Evidence before the jury indicated that 

Mackin drove his vehicle while Ex-

girlfriend was hanging out of it, and that 

he did so while fighting Ex-girlfriend for 

possession of the purse.”

 “Supports a reasonable inference that 

the vehicle, as used, was capable of 

causing death or serious bodily injury”



Foster v. Chatman



Foster v. Chatman

 Question: If a prosecutor gives race-

neutral explanations for striking black 

jurors, but those explanations are 

inconsistent with not striking other jurors 

and his notes and files show an almost 

single-minded focus on race, were his 

explanations adequate under Batson?

 Answer: No. 



Foster v. Chatman



Foster v. Chatman



Foster v. Chatman

 None of this was known to the defense at 
trial, but there was a Batson objection. 

 Batson review: 
 Cannot exclude venirepersons on account of 

race (or gender)

 3-step

○ Pattern of allegedly discriminatory strikes (by 
either party), objection (by either party), prima 
facie finding

○ Party offers non-discriminatory explanation (need 
not rise to for-cause level)

○ Court rules



Foster v. Chatman

 For the challenged jurors, the prosecutor 

gave a “laundry list” of race-neutral 

reasons—everything from youth to 

nervousness to job to divorce, etc. 

 He even filed a three-page, single-

spaced brief with the court outlining his 

“intricate story.”



Foster v. Chatman

 The lead prosecutor’s notes included the 

following:

 Referring to the black jurors as “B#1,” “B#2,” 

“B#3,” and “B#4.”

 Black jurors’ names were highlighted in green w/ 

a legend saying “represents Blacks”

 A note under one of the Black juror’s names 

saying, “If it comes down to having to pick one of 

the black jurors, [this one] might be okay.”



Foster v. Chatman

 Also:

 A peremptory list showing intent to strike all black 

jurors first

 The first five of six “definite NO’s” on the list were 

all black

 There was an injunction of “No Black Church.”

 Race had been circled on each of the five’s juror 

questionnaires



Foster v. Chatman

 The prosecutors averred that they did not 
make the notes or rely on them during jury 
selection. 

 But this testimony and the prosecutor’s 
justifications were completely contradicted 
by (1) the notes, and (2) the prosecutor’s 
not striking white jurors with similar 
characteristics, see, e.g., Miller-El v. Dretke
(2005).

 “Two peremptory strikes on the basis of 
race are two more than the Constitution 
allows.”  



Pena-Rodriguez v. Colorado



Pena-Rodriguez

 Rule 606(b)(1): During and inquiry into the 

validity of a verdict or indictment, a juror 

may not testify about any statement made 

or incident that occurred during the jury’s 

deliberations; the effect of anything on that 

juror’s or another juror’s vote; or any juror’s 

mental processes concerning the verdict or 

indictment. The court may not receive a 

juror’s affidavit or evidence of a juror’s 

statement on these matters. 



Pena-Rodriguez

 606(b)(2): Exceptions; A juror may testify 

about whether:

 Extraneous prejudicial information was 

improperly brought to the jury’s attention;

 An outside influence was improperly brought 

to bear on any juror; or

 A mistake was made in entering the verdict 

on the verdict form



Pena-Rodriguez



Pena-Rodriguez



Pena-Rodriguez



Pena-Rodriguez



Pena-Rodriguez

 Iowa rule: juror could not testify about 
subjective belief, but could testify about 
objective facts that occurred during 
deliberations

 Federal approach: exception only for 
extraneous evidence or investigation (e.g., 
Mattox v. U.S. (1892) (reading a 
newspaper article)); view largely adopted in 
federal rules of evidence

 States differ on exceptions, some allow for 
evidence of racial bias



Pena-Rodriguez

 Tanner v. U.S. (1987): some jurors drunk 
and high on pot; court rejected a 6th

Amendment exception to the rule, citing 
need to protect deliberations

 Warger v. Shauers (2014): jury foreman 
did not disclose pro-defendant bias 
during jury selection; again, the court 
rejected an exception

 Any exception would have to be an 
“extreme” case



Pena-Rodriguez

 Here is that case: the Sixth Amendment 

requires an exception for racial bias 

evidence; this is in harmony with the 

Fourteenth Amendment: 

“[D]iscrimination on the basis of race, 

odious in all aspects, is especially 

pernicious in the administration of 

justice.”



Pena-Rodriguez

 The rule: “Where a juror makes a clear 
statement that indicates he or she relied on 
racial stereotypes or animus to convict a 
criminal defendant,” there is an exception 
to the no-impeachment rule.

 “Not every offhand comment indicating 
racial bias or hostility will justify setting 
aside” the rule; there must be a “showing 
that one or more jurors made statements 
exhibiting overt racial bias that cast serious 
doubt on the fairness and impartiality” of 
the proceedings.” 



Ross v. Blake
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Ross v. Blake



Ross v. Blake

 Blake sued both Ross and Madigan for 

excessive force—Madigan for using it, 

and Ross for failing to do anything.

 Madigan again lost, but Ross asserted a 

defense: failure to exhaust 

administrative remedies.



Ross v. Blake

 The Prisoner Litigation Reform Act 

(PLRA), like many civil laws, requires a 

litigant to exhaust administrative 

remedies

 This includes going to the warden or 

other administrative process  



Ross v. Blake

 Blake didn’t do that here, but he claimed 

that the court should create an 

exception, because his administrative 

remedies were so confusing that they 

were practically unavailable to him.

 The Supreme Court agreed, holding that 

a failure to exhaust could be excused 

under three circumstances. 



Ross v. Blake

 If it is a “dead end,” “with officers unable or 

consistently unwilling to provide any relief to 

aggrieved inmates.” 



Ross v. Blake

 If it is “so opaque that it becomes, 

practically speaking, incapable of use.” 

Confusing rules, hidden requirements, 

etc.



Ross v. Blake

 Finally, if prison administrators “thwart 

inmates from taking advantage of a 

grievance process through machination, 

misrepresentation, or intimidation.”



Bravo-Fernandez v. U.S.



Bravo-Ferndandez

 Question: Where there is a mixed 

verdict with factually irreconcilable 

convictions and acquittals, and the 

convictions are overturned for legal error 

on appeal, is re-trial on the convictions 

possible?

 Answer: Yes. 



Bravo-Fernandez



Bravo-Fernandez



Bravo-Fernandez

 Charged with bribery, conspiracy to 

commit bribery, and traveling interstate 

commerce to facilitate bribery.

 Jury convicted of bribery, but acquitted 

of the conspiracy and traveling charges.



Bravo-Fernandez

 On appeal, the First Circuit held that the 

jury instructions on the bribery count 

were wrong, and sent the case down for 

re-trial

 Bravo-Fernandez argued that the mixed 

verdict plus the bad instruction 

precluded re-trial under the Double 

Jeopardy clause



Bravo-Fernandez
 Fifth Amendment: “[N]or shall any person be 

subject for the same offense to be twice put in 
jeopardy of life or limb….”

 Double jeopardy bars:
 Re-trial following an acquittal, Green v. U.S. (1957)

 Re-trial following directed verdict for insufficient 
evidence, Burks v. U.S. (1978)

 Double punishment for the same conviction

 Multiple convictions of the same offense 
(multiplicity—depends on the unit of prosecution)

 Re-trial on lesser-included offenses of acquitted 
counts, or on issues that were resolved against the 
government in prior case (claim preclusion)



Bravo-Fernandez

 Issue-preclusion: “When an issue of 

ultimate fact has once been determined 

by a valid and final judgment, that issue 

cannot again be litigated between the 

same parties in any future lawsuit.” Ashe 

v. Swenson (1970)



Bravo-Fernandez

 Mixed verdicts—some combination of 

conviction, acquittal, and hung counts.

 Sometimes inconsistent, and the reason 

for the inconsistency is not clear—jury 

convicts on one, acquits on another, 

even though both turn on the same fact.



Bravo-Fernandez

 Where there is a mixed verdict, the acquittals 
do not require vacating the convictions. U.S. v. 
Powell (1984)
 Defendants usually argue that the inconsistency 

shows that they’re entitled to an acquittal; but the 
courts have recognized that juries reach results for 
reasons of their own through mistake, compromise, 
or lenity

 BUT, they do prevent re-trial on hung counts, 
Yeager v. U.S. (2009)

 If overturned on appeal for legal error, no 
double jeopardy bar. Justices of Boston 
Municipal Court v. Lydon (1984)



Bravo-Fernandez

 An inconsistent verdict does not 

invalidate a conviction.

 And the government can re-try after 

losing on appeal based on legal error.

 Thus, re-trial is permitted under a 

combination of these circumstances.



Williams v. Pennsylvania



Williams v. Pennsylvania



Williams v. Pennsylvania



Williams v. Pennsylvania

 The prosecutor wrote a memo for his 

approval, outlining the details of the 

crime, aggravating and mitigating 

factors, etc. DA Castille wrote on the 

memo: “Approved to proceed on the 

death penalty.”



Williams v. Pennsylvania



Williams v. Pennsylvania

 After 26 years of review, Williams filed a 
fourth state postconviction petition 
requesting a new sentencing based on the 
prosecutor’s alleged suppression of Brady
material; the district court granted him a new 
sentencing

 The State appealed, and Williams sought 
Castille’s recusal. Castille refused, and 
wrote the opinion for a unanimous 
Pennsylvania Supreme Court reinstating the 
death sentence. 



Williams v. Pennsylvania

 Castille’s concurrence denounced “the 

obstructionist anti-death penalty agenda” 

of Williams’s attorneys and warned 

Pennsylvania courts to be “vigilant,” 

because they turned postconviction

proceedings “into a circuits where [they] 

are the ringmasters,” complete with 

“parrots and puppets as a sideshow.” 



Williams v. Pennsylvania

 The Supreme Court reversed, creating a 
rule for former prosecutors as judges:
 The Due Process Clause of the Fourteenth 

Amendment requires a former prosecutor to 
recuse him/herself from deciding a case in 
which he/she “had significant, personal 
involvement” in a “critical decision regarding 
the defendant’s case.”

 The decision to seek the death penalty is a 
“critical” one, Castille’s involvement was 
“personal” (he signed the authorization) and 
“significant” (the prosecutor could not have 
sought death without his approval) 



Williams v. Pennsylvania

 Because Castille’s participation tainted 

the process, the court refused to find 

harmless error 

 Though Castille did not cast the deciding 

vote, the appearance of impropriety 

infected the entire decisional process



Plea breach—Agreements 

 Types of agreements
 Plea: typical agreement; lower offense level/type; 

sentencing (probation/prison, etc.)

 Cooperation: often similar to a diversion 

 Plea bargains are (mostly) like contracts 
Santobello v. U.S. (U.S. 1971)
 But not entirely, State v. Patience (Utah App. 1997)

 Big difference: not an agreement until accepted by 
the court and D pleads (State v. Francis, pending)

 The party claiming a breach bears the burden 
of proving a breach by a preponderance



Plea breach—Breaches 

 Types of breach at sentencing

 Straight up: agree to recommend X, 

recommend Y (Santobello)

 Undermine: agree to recommend X, and 

recommend X, but in a way that undermines 

your recommendation (State v. Shaffer, 

(Utah App. 2010))

○ no need to make “enthusiastic” 

recommendation, unless that was your 

agreement, U.S. v. Benchimol (U.S. 1985)



Plea breach—Remedies 

 If a breach, and D objects to it, one of 

two remedies:

 Specific performance in front of another 

judge (by far preferred remedy)

 Withdraw plea



State v. Gray



State v. Gray



State v. Gray



State v. Gray

 Plea deal: 

 six counts 

 sentencing under old scheme with 6, 10, or 

15 “minimum mandatory”

 parties agree to concurrent sentencing 

recommendation on all but one count



State v. Gray



State v. Gray



State v. Gray



State v. Gray—plea breach



State v. Gray

 When deciding whether a prosecutor 

breached a plea agreement, need to 

consider comments in the “context of the 

entire hearing”

 Context was clear here that the 

prosecutor was talking about the 15-

year “minimum,” not undermining his 

concurrent recommendation



State v. Gray

 Utah has indeterminate sentencing—the 
judge (mostly) decides to send you to 
prison, the Board decides how long you 
stay there

 There used to be true minimum 
mandatory sentences. In those days, a 
judge imposing a bunch of consecutive 
sentences could prevent the Board from 
releasing you, even if they thought you 
should be released



State v. Gray—BOP discretion

 In three cases from that era—Smith, 

Strunk, and Galli—the Utah Supreme 

Court had held that consecutive 

sentences, in some circumstances, 

improperly denied the Board’s discretion



State v. Gray

 The court explained in detail a judge’s 

authority to impose consecutive 

sentences, and noted that the penalty 

for these crimes had gone up. 

 And the Board had been granted 

statutory authority to do, basically, 

whatever it wants

 At any rate, this case was not like 

Smith/Strunk/Galli



State v. Samulski

 Convicted of domestic violence and 

possession of a dangerous weapon

 State agreed to recommend no prison 

time



State v. Samulski

 State at sentencing:

 Recommended no prison

 But noted that trial court could do “whatever 

it wanted,” and that AP&P and V were 

recommending prison

 D counsel expressed concern that 

prosecutor was “stepping away” from the 

agreement; prosecutor reiterated, said he 

was just conveying victim’s wishes



State v. Samulski

 No breach—prosecutor met his 

obligations under the agreement, though 

the statements “may have, to some 

extent, undermined the force or weight 

of the recommendation.”

 Bottom line: don’t get near the line. 



PSI

 Samulski brought up three corrections to 

the PSI at sentencing; after each, the 

trial court said, “Okay.”

 Trial court has a duty to make findings 

on the record, probably should order 

AP&P to correct PSI, which may be 

used in future proceedings, Utah Code §

77-18-1(6)(a).

 Sent back down for formal findings.



State v. Thomas 

Complete vs. Court Ordered Restitution 



State v. Thomas 

 Pleads guilty

 Stipulates to $10,629 in Complete 

Restitution

 Asks for a hearing regarding Court 

Ordered Restitution



State v. Thomas 

Gross Earnings- $1000 per month

Expenses:

$80 transportation 

$50 telephone 

$30 AP&P

$22 meds

Total: $182

Leaving $818 for other stuff.



State v. Thomas 

 Lower Court orders him to pay full 

$10,629

 $125 per month

 8 years of probation (AP&P/Court)

“No rational reason not to attempt to make 

the victim whole.”



State v. Thomas 

 On appeal defendant is wondering: 

“Wait, wait, wait…where is my windfall?”

 Really argues: Because the court 

ordered restitution amount was not 

lower than the complete restitution 

amount, the district court must have 

failed to consider the required factors 

from 77-38a-302(5)(c).



State v. Thomas 

 Affirmed: The fact that complete and 
court ordered restitution amounts are 
identical does not , standing alone, 
demonstrate that the district court failed 
to consider the statutorily required 
factors.  

 “Court order restitution may be identical 
in amount to complete restitution but 
need not be so.”  State v. Laycock 2009 
UT 53.



Rule 505 



Informers

 Rule 505(b): “The government has a 
privilege to refuse to disclose the identity 
of an informer,” that is, “any person who 
has furnished information to a law 
enforcement officer relating to or 
assisting in an investigation of a 
possible violation of law.”

 Prosecutors and their “appropriate 
representative[s]” can claim the 
privilege, sub (c)



Four exceptions

 Voluntary disclosure: if the CI’s identity 

has been “disclosed to those who would 

have cause to resent the communication 

by a holder of the privilege or by the 

informer’s own action,” (d)(1)



Exceptions

 Appears as witness: if the “informer 

appears as a witness for the 

government,” (d)(2)



Exceptions

 Merits testimony: “If it appears from the 

evidence” or “another showing by a 

party that an informer may be able to 

give testimony necessary to a fair 

determination” of guilt/innocence . Need 

only show a “reasonable probability.” 



Exceptions
 Legality of Obtained Evidence: 

disclosure is warranted if the 
informer’s info “is relied upon to 
establish the legality of the means by 
which evidence was obtained” and 
the defendant “makes a substantial 
preliminary showing that the officer” at 
least “with reckless disregard for the 
truth falsely swore” that the informer 
was reliable/credible and probable 
cause depended upon the informer’s 
tip, (f)



Disclosure

 Disclosures can be made in camera if 

the prosecutor requests it, (e)(4), (f)(2)

 The court can also seal information for 

appeal, (e)(3)

 If the CI is necessary, the prosecutor 

has to either disclose or dismiss the 

case



State v. Garner



State v. Garner

The court noted that there was no right to 

discovery or confrontation at prelim, and 

that “appears as a witness” was a “much 

more precise concept than Garner 

envisions”—it meant “physical, in-court 

appearance.” So no disclosure at that 

point. 



State v. Nielsen



State v. Nielsen





State v. Nielsen



State v. Nielsen





Privilege history

 In re Quarles (U.S. 1895)
 Privilege used to apply both to CI and their info

 Roviaro v. United States (U.S. 1957)
 Cop hiding in back of police car during drug buy

 Necessary witness because CI was only one present 
other than the cop

 Now privilege applies only to CI and info that would 
expose them

 State v. Forshee (Utah 1980)
 Rule 36—disclosure required only if “essential to 

assure a fair determination of the issues” 

 Adopted Roviaro, and set up balancing test of three 
factors: safety, public interest, defendant’s need



State v. Nielsen

 State v. Nielsen (Utah 1983)—followed 

Forshee, decided under common law privilege

 No case since current rule adopted in 1992, 

but advisory committee note stated that the 

rule “incorporates the concept reflected in 

Roviaro,” and that the “Utah Supreme Court 

adopted the Roviaro approach in State v. 

Forshee.” 



State v. Nielsen



State v. Nielsen

 Defendants need only show

a “reasonable probability”

that the informer can give 

“testimony necessary to a 

fair determination of the case”

under the merits exception.



State v. Whitaker

Sufficiency of Evidence Aggravated 

Sexual Abuse



State v. Whitaker

 Defendant is Stepdad

 Victim is 12 year old step-daughter 

 There are 3 younger children who are 

kids of Defendant and Victim's mom

 After parents divorced victim still goes 

with other kids to visit Defendant 



State v. Whitaker

 Defendant and victim sleeping in bed 
facing away from each other

 Defendant puts victim’s hand between his 
legs

 “Like on his private part”

 “[My] palm was up”

 “Felt warm and soft”

 Defendant did not hold her hand there, and 
in fact moved it away.

 “There for maybe a minute”



State v. Whitaker

 Defendant claimed to be sleeping

 Some evidence of snoring 

 Convicted at bench trial 

 “Substantial detail” in victims account 

 Easy to fake snoring 



State v. Whitaker

 Claim on Appeal: State failed to produce 

sufficient evidence of intent to gratify 

sexual desires 

 State argues intent has to be inferred 

from actions of defendant and 

surrounding circumstances



State v. Whitaker



State v. Whitaker

 State v. Singh: Expressions of love and 
kissing the victim… oh and multiple 
victims.  

 State v. Maness: entering massage 
room early, moving a concealing drape, 
touching victims breasts and genitalia 
during a massage that should not 
include such touching, and lingering 
after the massage… oh and multiple 
victims



State v. Whitaker

 State v. Tueller: Being caught lying on top 
of victim, holding her legs open and her 
panties down in a bathroom stall

 In re DM: daring victim to crawl under a 
futon before pulling down the victim’s pants 
and touching testicles 

 State v. Watkins: Entering the victims room 
without a legitimate reason, kissing side of 
V head for 3 minutes, rubbing victim’s 
buttocks for 2 minutes, paying the victim 
and telling her not to tell anyone about the 
payment.



State v. Whitaker

 Holding: Not enough in this case.  

 Hand on penis for up to a minute

 No skin to skin contact 

 No suggestive behavior or comments

 Never tried to ensure silence

 Didn’t hold hand there or manipulate it

 Hand was palm up



State v. Whitaker

 “The State did not present any evidence 

other that the act itself, which was not 

typical sexual activity, to provide a basis 

from which logic and reasonable human 

experience would suggest, beyond a 

reasonable doubt, that Defendant had 

acted with the requisite intent.”

 Simple act of touching is not enough.



State v. Met



State v. Met



State v. Met



State v. Met



State v. Met



State v. Met



State v. Met



State v. Met



State v. Met—Coercion 



State v. Met

 Miranda: Fifth Amendment claim (sort of, 

Dickerson v. United States, U.S. 2000), no 

warning, no confession in case-in-chief.

 BUT it can be used for impeachment if they 

testify (Harris v. New York, U.S. 1971)

 Coercion: Fifth Amendment due process 

claim; if the suspect’s free will is 

“overborne” into confessing, the confession 

doesn’t come in at all, even for 

impeachment.



State v. Met—Coercion 



State v. Met—Consent search



State v. Met

 Three kinds (State v. Harding, Utah 

2011):

 From the person themselves;

 From a third party with actual authority—

depends on what the arrangements are 

(U.S. v. Matlock, U.S. 1974);

 From a third party with apparent authority—

depends on what the arrangements appear 

to be to a reasonable officer (Illinois v. 

Rodriguez, U.S. 1990). 



State v. Met—Consent search



State v. Met—Emergency aid

 Brigham City v. Stuart (U.S. 2006): need 

“objectively reasonable basis for 

believing that an occupant is seriously 

injured or imminently threatened with 

such injury.” 



State v. Met—Gruesome photos

 Some history: The oldest cases 

addressing gruesome photos of murder 

victims stuck to 403’s plain language, 

trial court had discretion, State v. Woods

(Utah 1923); State v. Poe (Utah 1968)

 Thus, to be excluded, the defendant had 

to prove that the probative value of the 

photo was substantially outweighed by 

the danger for unfair prejudice.



State v. Met

 Starting in the 1980’s, the court thought that 
additional protections were needed, and came 
up with a multi-factor test to determine if a 
photo was gruesome—consider whether 
black-and-white/color, up close or far away, 
how much blood, etc., see State v. Lafferty
(Utah 1988)

 If the photo was not gruesome, then normal 
403 applied; if it was gruesome, then a 
modified test applied, with a flipped 
presumption: the State had the burden to 
prove special probative value, see State v. 
Gulbransen (Utah 2005)



State v. Met



State v. Met—Merger 



2 (maybe 3) forms of merger

 Statutory merger: Utah Code § 76-1-402(3) 
(lesser-included offenses); see State v. Hill 
(Utah 1983)—line up the elements, purely 
statutory (though facts may narrow part of 
statute to consider)

 Common law/Finlayson merger: kidnapping 
offense and offense in which detention is 
inherent—look at the facts and theory. 

 Single larceny rule, State v. Baer (Utah 
1981)



State v. Met—Merger 

 Met made a Finalyson claim, and the 

court rejected it with straightforward 

application of the test—not slight, 

detention not inherent, independent 

significance.

 Justice Lee’s concurrence—the end of 

Finlayson? Stayed tuned.



State v. Met—Destroyed evidence 



Destroyed evidence

 Arizona v. Youngblood (U.S. 1988)—

need to show prosecutorial bad faith

 State v. Tiedemann (Utah 2007)—don’t

need to show bad faith under the State 

constitution, just balance reason for 

loss, prejudice to the defendant

 Nothing doing here, though, because 

this would not have changed the 

evidentiary picture all that much.



State v. Met—LWOP 

 Child kidnapping w/ SBI—presumptive 

sentence of LWOP, Utah Code § 76-5-

301.1(3)(b). 

 Aggravated murder—LWOP possible, 

but not presumptive, Utah Code § 76-3-

207.7; court just picks “appropriate” 

sentence after looking at totality of 

circumstances. State v. Reece (Utah 

2015)



State v. Aponte

Eyewitness ID



State v. Aponte



State v. Aponte



State v. Aponte

 1 passenger in car

 2 witnesses saw crash and defendant 

flight

 Passenger ID’s defendant by name

 Cops take that name, get picture online 

and ask 2 independent witnesses for 

verification  



State v. Aponte

 Claim on Appeal: Violation of due 

process for unnecessarily suggestive 

eyewitness ID



State v. Aponte

 2 Part Test:

 1) Was ID product of “unnecessarily 

suggestive” law enforcement procedures?

If NO, then no due process violation

 2) IF yes, under totality of circumstances 

was the identification reliable?  
• Perry v. New Hampshire, 656 U.S. 228 (2012)

• Neil v. Biggers, 409 U.S. 188 (1972)



State v. Aponte

1) Unnecessarily Suggestive Procedures? 

Most cases of this type involve 

officers employing suggestive techniques 

in the course of the initial identification of 

the suspect.



State v. Aponte

1) Unnecessarily Suggestive Procedures? 

-This case initial ID was made by 

passenger who was an acquaintance of 

defendant.  Other witnesses merely 

confirmed ID made by other witness. 

-Not so impermissibly suggestive as 

to give rise to very substantial likelihood of 

irreparable misidentification.



State v. Griffin



State v. Griffin



State v. Griffin





State v. Griffin



State v. Griffin



State v. Griffin



State v. Griffin



State v. Griffin



State v. Griffin



State v. Griffin—Chain 



State v. Griffin

 Chain of custody is basically a foundation 
question. 

 Rule 901—is this what the State purports it 
to be?
 Must be in “substantially the same condition” as 

when crime committed, State v. Bradshaw (Utah 
1984)

 Presumption of regularity in handling of 
evidence—D needs to show tampering, 
State v. Wynia (Utah App. 1988).

 Any weak links go to weight, not 
admissibility, Wynia. 



State v. Griffin

 Confrontation: Crawford line of cases has dicta 
saying you don’t need to get every link in the 
chain; court didn’t go there because it held that 
crime lab/police notes were not testimonial

 Also a hearsay objection, but rule 104 says 
court can rely on hearsay in determining 
admissibility of evidence

 Inconsistencies do not necessarily show 
tampering (hair evidence)

 Bottom line: the State accounted for the 
evidence the whole time; that’s sufficient 
foundation



State v. Griffin

 mtDNA is inherently reliable

 Not a big surprise, given State v. 

Butterfield (Utah 2001) on PCR-STR 

DNA and  State v. Maestas (Utah 2014) 

on Y-STR DNA

 Not unfairly prejudicial, because it’s 

basically like really specific blood type 

evidence (here, excluding 99.94% of 

people, but not Griffin)



State v. Griffin



State v. Griffin



State v. Griffin

 Actual conflict requires that a defendant 
“establish that an actual [read: concurrent] 
conflict of interest adversely affected the 
lawyer’s performance.” Cuyler v. Sullivan (U.S. 
1980)

 That is, defendant must show that counsel 
was forced to make a choice advancing his 
own (or another client’s) interest above the 
defendant’s

 None of that here, and no concurrent conflict 
under the rules of professional conduct 
because the Archuletta representation ended 
more than two years before



State v. MacNeill

Yes that Martin MacNeill…..

No, not that case…



State v. MacNeill

 Background:  

- Forcible Sexual Abuse case that 

came after the murder conviction.  



State v. MacNeill

 Claim #1- Change of Venue Due to 

Pretrial Publicity



State v. MacNeill

 Real question: “Because the purpose of 

the change of venue is to protect the 

parties right to a fair trial by an impartial 

jury, once a jury has been impaneled, 

the determinative question is whether 

the impaneled jurors were in fact 

impartial.”  



State v. MacNeill

So….

1)  Defendant bears burden of 

showing actual prejudice.

2) Evidence of pervasiveness of 

pretrial publicity is not enough to answer 

the question of whether the jury was fair 

and impartial.  State v. Lafferty, (Utah 1988)



State v. MacNeill

 MacNeill wants James factors State v. James 767 

P.2d 549 (Utah 1989)

 “Where the alleged harm is a tainted jury in 

a trial that has already taken place, the 

question is not a mere likelihood of bias in 

the jury venire; it is actual bias on the part 

of the jurors who actually sat.”

 “Defendant passed the jury for cause, 

thereby acknowledging that the jury was 

impartial.”   



State v. MacNeill

 Claim #2= My lawyer sucked…

 OR, Ineffective Assistance of Counsel



Brierley v. Layton City



Brierley v. Layton City

 Question: Does the inevitable discovery 

doctrine apply where there is no parallel 

investigation?

 Answer: No. 



Brierley v. Layton City



Brierley v. Layton City



Brierley v. Layton City



Brierley v. Layton City



Brierley v. Layton City



Brierley v. Layton City



Brierley v. Layton City



Brierley v. Layton City



Brierley v. Layton City

 Inevitable discovery: if actual discovery of 
evidence is unlawful, it can still be 
admissible if it would have been discovered 
by lawful means.

 E.g., police violate right to counsel and 
defendant gives up location of a body, but 
search parties would have found it anyway, 
Nix v. Williams (U.S. 1984)

 Purpose: put officers in the same situation 
they would have been absent the illegality

 BUT NOT situations where the officers 
merely could have done it right



Brierley v. Layton City

 Bottom line: the prosecution must establish 
by preponderance “that the information 
ultimately would have been discovered by 
lawful means.” Nix. 

 Some Utah gloss on the rule: 
 Don’t need entirely independent investigation, 

but it helps, State v. James (Utah 2000), State v. 
Topanotes (Utah 2003)

 Need independent basis for discovery, 
Topanotes—that is, some circumstances other 
than those that police gain from the illegality 



Brierley v. Layton City

 City: we could have gotten a warrant.

 Court: that’s too much like “if we hadn’t 
done it wrong, we would have done it 
right,” which did not fly in Topanotes. If the 
existence of probable cause were enough 
for inevitable discovery, then that would 
vitiate the warrant requirement.

 Though the officers were preparing to 
apply for a warrant, there is no 
independence here, and it is speculative to 
say that they would have discovered the 
same evidence with a warrant.



Brierley v. Layton City

 The court of appeals used a four-factor 

test from the 10th Circuit: 

 How far into the warrant process were 

police?

 How strong is the probable cause showing?

 Was warrant ultimately obtained?

 Did police “jump the gun” because they 

thought they lacked probable cause?



Brierley v. Layton City

 The Utah Supreme Court rejects this 

test, and focuses instead on the 

language of Nix: “that the information 

ultimately would have been discovered 

by lawful means.” 

 No evidence here of an independent 

investigation, and the fact that officers 

could have done it right does not fix 

them doing it wrong.



State v. Howell

 Issue #1- Sufficiency of Evidence for 

“Willfulness”  

 Issue #2- Cruel and Unusual 

Punishment 



State v. Howell

 Facts: Securities fraud case where 

Defendant and Co-Defendant were 

going to buy a large development.  They 

solicited investors by overstating their 

experience and understating the risk.  

Co-Def funneled money into undisclosed 

project.  As you can guess, nobody got 

any $$$.   



State v. Howell

 Willfulness:

 “Defendant desired to engage in 

conduct or cause the result, and acted 

deliberately or purposefully as 

distinguished from merely accidentally 

or inadvertently.”

 “Willful does not require and intent to 

violate the law or injure another or 

acquire any advantage.”    



State v. Howell

 “Defendant failed to notify investors of Co-
defendant’s expressed plan or any of his 
own misgivings about it.”  

 Falsely said he and Co-defendant had 
been involved in “projects.”

 Told one investor that 50% of the lots were 
under contract, but never said they we not 
legally binding contracts

 Told investors that lots in the development 
had deposits on them totaling 12 million, 
but there were really no such deposits



State v. Howell

Cruel and Unusual Punishment 



State v. Howell

 Test: Was the sentence imposed in 

proportion to the offense committed 

such a shock to the moral sense of all 

reasonable men as to what is right and 

proper under the circumstances?

State v. Nance, 20 Utah 2d 372 (Utah 1968)



State v. Howell

 “The Utah Supreme Court has expressly 

rejected arguments that proportionality 

review includes comparing a defendant’s 

sentence to that of a defendant in an 

already decided case who was 

convicted of the same crime.”  See State 

v. Carter, 888 P.2d 629 (Utah 1995)

 The same reasoning applies to Co-

defendants.  Affirmed.  



State v. Wager



State v. Wager

 Question: Does the person who takes a 

photo have to lay foundation for it?

 Answer: No. 



State v. Wager



State v. Wager



State v. Wager



State v. Wager



State v. Wager

 Rule 901: Authentication requires 

“evidence sufficient to support a finding 

that the item is what the proponent 

claims it is.” This can include “testimony 

of a witness with knowledge.”

 Does not require “conclusive proof,”  just 

enough for a jury finding. State v. 

Woodard (Utah App 2014)



State v. Wager

 The officer laying foundation here did 

not witness the event, but he did get 

enough personal knowledge through his 

investigation to authenticate the photo. 



State v. Walker



State v. Walker

 Jury Instruction on Strangulation:  

“You are instructed that strangulation to 

unconsciousness constitutes serious 

bodily injury.”  

Based on 2 cases: 

State v. Fisher, 680 P.2d 35 (Utah 1984)

State v. Speer, 750 P.2d 186 (Utah 1988)



State v. Walker

 State v. Fisher (1984): 

Because the defendant “testified that he 
intentionally placed his hands on the victims 
neck, that he intentionally squeezed her 
throat, and that he intended to get her to go 
unconscious, [the defendant] intentionally 
committed an act dangerous to human life 
(strangulation), intending to cause serious 
bodily injury (protracted loss or impairment of 
both the heart and brain i.e. 
unconsciousness)”



State v. Walker

 State v. Speer (1988)

Footnote: “See State v. Fisher, where we 

held that strangulation constitutes serious 

bodily injury.”  



State v. Walker

 Walker claims on appeal: 

“A trial court violates the Sixth and 

Fourteenth Amendments if is instructs a 

jury how to find on an element of the 

offense.”

Court of appeals agrees



State v. Walker

 “It is the jury’s constitutional prerogative 
to determine the facts and to apply the 
law to those facts and draw the ultimate 
conclusion of guilt or innocence… It is 
within the province of the jury to 
consider the means and manner by 
which the victim’s injuries were inflicted 
along with the attendant circumstances 
in determining whether a defendant 
caused serious bodily injury.”



State v. Walker

 Court also said: “In light of the categorical 
phrasing in Fisher, the trial courts decision 
to instruct the jury as it did was 
understandable.”

 What they probably meant by that: “We 
applaud the prosecutor in this case for 
being so astute, innovative, persuasive and 
handsome in his arguments, and we get 
why the trial court bought into his logic, 
regrettably we must reverse the 
conviction.”  



State v. Walker

 But most importantly, the court actually 

said this in its reasoning:

“The Utah Supreme Court did not write 

‘strangulation to unconsciousness’ into the 

Legislature’s definition of ‘serious bodily 

injury.’”



State v. Walker

Epilogue:

HB17



State v. Walker



Rule 106—Rule of Completeness

 “Remainder of or Related Writings or 

Recorded Statements: If a party 

introduces all or part of a writing or 

recorded statement, an adverse party 

may require the introduction, at that 

time, of any other part—or any other 

writing or recorded statement—that in 

fairness ought to be considered at the 

same time.”



A few points…

 Applies to writings, recordings, or transcribed 
statements, State v. Leleae (Utah App 1999); rule 
611 applies to oral statements, State v. Cruz-Mesa
(Utah 2003)

 Two parts: timing (when the statement comes in) and 
fairness (how much of the statement comes in)

 Fairness=“necessary to qualify, explain, or place into 
context the portion already introduced.” Leleae.

 Purpose: prevents “a misleading impression created 
by taking matters out of context.”

 Recent defense strategy is to try and get in 
exculpatory statements from police interviews—get 
defense without having to testify



State v. Sanchez



State v. Sanchez

 Question: Is rule 106 a hearsay 

exception?

 Answer: Yes. 



State v. Sanchez



State v. Sanchez



State v. Sanchez



State v. Sanchez



State v. Sanchez

 In other cases, fairness did not

require admission because other 

evidence gave the necessary context

 Here, fairness required admitting 

Sanchez’s statements because it was 

the only source of the information he 

wanted in



State v. Sanchez

 The trial court ruled that this was double-hearsay—
the officer saying that Sanchez told him the victim 
said

 The first level was not hearsay, because it was not 
being admitted for the truth (that V was having an 
affair), but for the effect on Sanchez

 The second level was hearsay, but rule 106 is an 
exception to hearsay, so admissible
 There is no proviso in the rule, e.g., “except as otherwise 

provided”

 Rule 807 (residual exception) admits hearsay if it will 
“serve the purposes of [the] rules” and the “interests of 
justice”

 Utah evidence treatises treat it that way 



State v. Sanchez



State v. Sanchez

 Obstruction of justice, Utah Code §76-8-3: 
“An actor commits” this crime “if the actor, 
with the intent to hinder, delay, or prevent 
the investigation, apprehension, 
prosecution, conviction, or punishment of 
any person regarding conduct that 
constitutes a criminal offense.”

 Sanchez cleaned up a little, no evidence of 
when he did it; he argued that he could 
only obstruct a crime after the crime had 
been completed.



State v. Sanchez

 Court: this reads the statute “too 

narrowly”: “The statue requires only that 

he intended to hinder investigation of a 

crime; nothing in the statue requires an 

exact identity between the crime he 

sought to conceal and the crime for 

which he was eventually convicted.”



State v. Sanchez



State v. Johnson



State v. Johnson

 Question: Does the remainder of a 

written statement come in to correct 

misleading facts, or misleading 

impressions?

 Answer: Either. 



State v. Johnson

 Victim got the house, but had to pay 

Johnson $15,000; Victim gave Johnson 

a promissory note, but never paid 

anything on it



State v. Johnson



State v. Johnson



State v. Johnson



State v. Johnson—Rule 106



State v. Johnson

 Johnson: this is hearsay, and rule 106 

only admitted portions that were “directly 

relevant to the precise items of 

testimony impeached” on cross. 

 Court: The rule is not so narrow—it’s to 

correct misleading impressions as well 

as misleading facts. 



State v. Johnson—Rule 403



State v. Johnson

 Defendants often try to stipulate their way out 
of unfavorable evidence—e.g., agreeing that a 
murder victim is dead to keep out photos, 
discussion of death, etc.

 They generally can’t do this. Old Chief v. 
United States (U.S. 1997); State v. Verde
(Utah 2012).
 There is a narrow exception for things like prior 

convictions, but even this may have an exception if 
the prior conviction is an element of the offense. 
Then it’s a question of legislative intent—element v. 
enhancement.

 A stipulation may limit other acts evidence 
under 404(b), however, Verde. 



State v. Johnson—Rule 403



State v. Johnson—jury contact



State v. Johnson—jury contact

 State v. Maestas (Utah 2012): “it may be 

appropriate to presume prejudice in 

some instances, such as where the 

judge discusses substantive matters 

with jurors.” 

 “substantive matters”=merits or outcome of 

a legal claim or case

 But no problem if it’s just trial logistics. 

 “trial logistics”=timing or procedural matters



State v. Johnson

 This was just trial logistics; the court 

mentioned substantive matters, but did 

not offer an opinion on them (e.g., 

whether the State should put on a 

rebuttal case, etc.). 



State v. Johnson



State v. Irwin

Restitution



State v. Irwin



State v. Irwin

 Issue: Should the restitution calculation 

be based on retail price or wholesale….. 

when the victim is a retailer?



State v. Irwin

 “Restitution should be limited to that 

amount which is necessary to 

compensate a victim for losses cause by 

the defendant…”   BUT

 …”restitution should not be used to 

grant a windfall to the victim.”



State v. Irwin

“Thus, while we acknowledge that the 

legal definition of market value is ordinarily 

retail not wholesale, wholesale value or 

replacement cost is generally a more 

appropriate measure of pecuniary loss 

where the victim is a retail dealer.” 



State v. Pham



State v. Pham

 Question: Does a preliminary hearing 

afford an adequate opportunity for 

cross-examination under the Sixth 

Amendment confrontation clause?

 Answer: 



State v. Pham



State v. Pham



State v. Pham



State v. Pham



State v. Pham



State v. Pham



State v. Pham



State v. Pham—Confrontation 

 Crawford v. Washington (U.S. 2004)

 Applies to “testimonial” hearsay, which 
includes prelim testimony

 Admission requires (1) unavailability and (2) 
prior opportunity for cross-examination

○ Unavailability—State has made every 
reasonable effort to produce witness in court, 
State v. Menzies (Utah 1994)

○ Prior opportunity—the chance, not whether 
you take it, United States v. Owens (U.S. 
1988)



State v. Pham—Confrontation 

 Pham: Prelims are so different from trial 

that they don’t give defendants an 

adequate opportunity for cross-

examination

 Take place early on in a case, before 

discovery is complete

 Are limited to determining probable cause

 Judges don’t make credibility findings



State v. Pham—Confrontation 

 This has been settled for a 
while—State v. Brooks (Utah 
1983); State v. Garrido (Utah 
App 2013); West Valley City v. 
Kent (Utah App 2014); State v. 
Goins (Utah App 2016)

 Prelims are enough like trials to 
afford an adequate opportunity 
for cross

 BUT this is up on cert—argued 
in February



State v. Pham—Sufficiency 



State v. Pham—Sufficiency 

 Court: Even if the wound itself did not 

amount to “serious bodily injury,” there 

was a “substantial risk of death” from 

shooting someone in the groin at point-

blank range



State v. Draper-Roberts

I need to be out of here by 4:00, 

so you can’t call that witness.



State v. Draper Roberts

 Defendant claim on appeal.. I got hosed 

by the trial court in 3 ways:  

1) No body cam was discovery 

violation

2) Surprise witness was discovery 

violation

3) Court should not have just let 

witness leave



State v. Draper-Roberts

Body Cam
 Discovery violation…. Yes.

 Beyond the limits of reasonability?... Yes

-Defense lost credibility 

-Couldn’t challenge legal issues

-Video played in its entirety 

-Showed Def invoke right to remain silent 
and right to counsel

-Showed defendant getting arrested

-Contradicted Officer’s testimony in two 
major ways, (which limited cross prep) 



State v. Draper-Roberts

Surprise Witness 
 Discovery violation…Yes

 Abuse of Discretion…Yes

-New witness only one who could 
testify that defendant denied taking 
the purse 

- Oh yeah, the new witness had a 
felony conviction for retail theft, which 
defendant didn’t know about



State v. Draper-Roberts

Release of Witness 

 Trial court had authority to make the 
witness stay.   

 But here is the kicker: “The trial court went 
on to chastise ‘if you wanted them, you 
should have subpoenaed them’ before 
indicating what appears to be a significant 
though none legal factor, ‘But like I said, we 
need to be done by 4:00, so I am going to 
limit…’”



State v. Draper-Roberts

State

Court

Defense Counsel



State v. Hawker



State v. Hawker

 Question: Does the sexual solicitation 

statute criminalize a request for a 

prostitute to perform a solo act?

 Answer: No.



State v. Hawker



State v. Hawker



State v. Hawker

 Utah Code § 76-10-1313: “A person is 

guilty of sexual solicitation when the 

person offers or agrees 

 to commit any sexual activity with another 

person for a fee” or 

 “to engage in [an act of masturbation] for a 

fee.”



State v. Hawker

 What does “with” mean? Two possible 

meanings:

 To “share in an action” OR

 “Accompaniment or companionship”



State v. Hawker

 Consider statutory context—sexual 

activity under the statute includes 

intercourse, a “necessarily two-person 

activity”

 Thus, “with” must mean shared action



State v. Hawker



State v. Hawker

 The court agreed that at first glance, 
Hawker violated this subsection

 The problem was that it would 
criminalize the same behavior that was 
legal under the first subsection

 Legislative history also showed that the 
concern was making sure that 
prostitutes could not ask cops to 
masturbate before closing a deal; 
opposite of the case here



State v. Hawker

 Judge Voros (concurring): Agrees with 
“with” analysis, but would hold that the 
“engage” portion fails under the rule of 
lenity, because otherwise it would 
criminalize paying someone to go 
masturbate alone, which would be 
absurd

 Judge Roth (dissenting): the plain 
language of the statute makes both 
subsections apply here



State v. Kirby

Kirby Claims on Appeal:  

 1) Ineffective Assistance for not asking 

for directed verdict on 3 charges

 2) Court should have granted 

continuance for defense to get his 

witness



State v. Kirby

Aggravated Kidnapping

 Was victim restrained or detained?

“It has long been recognized that a person 

cannot ‘unkidnap’ another, any more that one 

cannot ‘unmurder’ or ‘unassault’ someone.”

“Kirby cannot benefit from the fact that he so 

terrorized the Victim that she declined to 

escape after he demonstrated a willingness 

to severely beat her for attempting to do so.”



State v. Kirby

Aggravated Assault

 1) Victim wasn’t credible

 Test= Inherently Improbable

“Often the events being recalled by trauma 

survivors are distant and difficult to 

express in words.  We should expect such 

testimony to contain some inaccuracies 

without compromising the value of the 

testimony as a whole.”



State v. Kirby

Aggravated Assault 

 2) No Serious Bodily Injury 

-Deep bruising across entire body 

-Laceration on back of head

- More bruising and swelling on head

-Strangulation leaving physical signs 
hours later

-Broken orbital bone causing 
migraines 



State v. Kirby

Aggravated Assault 

 2) No Serious Bodily Injury 

“The mere fact that victim happened to be 

strong enough to fall into bed after being 

beaten, strangled, stomped upon and later 

after resting for a day, to limp from a motel 

room to a nearby bus stop, does not 

transform a serious injury into a 

nonserious one.”



State v. Kirby

Witness Tampering 

- Def statements that “He had really 
fucked her up this time”

- He would go to prison if she talked 
to police

Sufficient to show that defendant intended 
to prevent an official proceeding or 
investigation.  



State v. Kirby

 Did Trial court err by not granting 

continuance for Defendant to get his 

witness?  

 Must be material and admissible

 Not admissible so proper to deny 

continuance



State v. Kirby

 Best part of this opinion:

“[The defense] argument is a red herring”



State v. Romero



State v. Romero

 Question: Does a defendant saying he 

pled guilty to a prior offense open the 

door under rule 609 to explore the 

details of that offense?

 Answer: Nope. 



State v. Romero



State v. Romero



State v. Romero



Rule 609

 (a)(2): “[F]or any crime regardless of the punishment, 
the evidence must be admitted if the court can 
readily determine that establishing the elements of 
the crime required proving—or the witness’s 
admitting—a dishonest act or false statement.”

 Counsel is generally limited to inquire into the fact 
and nature of the prior conviction, but not the details, 
absent unusual circumstances, State v. Colwell 
(Utah 2000)
 To be admissible under 609, the defendant must explore 

the details himself or attempt to explain them away.

 Otherwise, other acts evidence must go through 404(b).



State v. Romero



State v. Romero



State v. Romero



State v. Cruz



State v. Cruz

 At trial both videos admitted under Rule 

15.5

 Both videos allowed into the jury room



State v. Cruz

 On appeal defendant makes three 

claims regarding the CJC videos:

1) The child’s statements were not 

reliable and trustworthy under 15.5

2) He could not cross examine her 

until a year later

3) The videos should not have gone 

to the jury room



State v. Cruz

Reliability of Child’s Statements

 Def: Courts findings inadequate and so 

clear error

 State: Defendant invited the error



State v. Cruz

Invited Error: 

“A party who, without having objected to a 

proposed course of action, affirmatively 

represents that they have no objection to 

it, invites any resulting error.”



State v. Cruz

 At trial objection was to the Supreme 

Courts interpretation of State v. Nguyen

 On appeal claimed findings on 

trustworthiness were “truncated” and 

should be reversed for clear error.  



State v. Cruz

Court finds:

 Didn’t object on ground he claims on 

appeal

 Repeatedly assured the trial court he did 

not object to interviews being played at trial

 Told court at trial they were unnecessarily 

detailed but now claims to short.  

 Invited error



State v. Cruz

Right to cross examination

 Confrontation clause- There is no 
confrontation clause violation when the 
declarant appears for cross-examination at 
trial.

 Adequate cross- “It is the opportunity to 
cross examine that is guaranteed by the 
state and federal constitutions, not whether 
or not that opportunity is exercised.”  

 No fair, 1 year- 1 year later doesn’t matter.



State v. Cruz

 Question: Should CJC videos go back to 

the jury room? 

 Answer: No



State v. Cruz

 URCP 17:

Upon retiring for deliberation, the jury may 

take with them instructions of the court and 

all exhibits which have been received as 

evidence, except exhibits that should not 

in the opinion of the court,  be in the 

possession of the jury, such as exhibits of 

unusual size, weapons or contraband.



State v. Cruz

 “The supreme court has stated that this 

rule indicates that exhibits which are 

testimonial in nature should not be given 

to the jury during its deliberations.”

 “The law has always excluded 

depositions and written testimony from 

being carried from the bar by the jury.”



State v. Cruz

 “Whether a statement is recorded on 

paper, on magnetic tape, or on digital 

media, the same rule applies.  A video 

recording [like the CJC interview] poses 

the same danger of undue  emphasis as 

would the transcript of the witness’s live 

trial testimony.”



State v. Cruz

 Question- Is Allen instruction okay 

before the jury says they are 

deadlocked?

 Answer- Yes.  



State v. Thornton



State v. Thornton



State v. Thornton



State v. Thornton



State v. Thornton

 Round 1: Prosecutor agreed not to bring 

in drug dealer/pimp evidence, but 

mother brought it up in answer to a 

question on cross; mistrial

 Round 2: Prosecutor again agreed not 

to bring it up, and it didn’t come up; 

hung jury



State v. Thornton

 Round 3: 

 404(b): trial court allows prosecutor to bring 

in drug dealer/pimp evidence to explain 

victim behavior and provide narrative

 412: trial court excludes evidence of victim’s 

sexual activity with a 14-year-old boy

 Conviction



State v. Thornton

 Rule 404(b): Crimes, Wrongs, or Other 
Acts. 
 (1) Prohibited uses. Evidence of a crime, wrong, 

or other act is not admissible to prove a person’s 
character in order to show that on a particular 
occasion the person acted in conformity with the 
character.

 (2) Permitted Uses; Notice in a Criminal Case. 
This evidence may be admissible for another 
purpose, such as proving motive, opportunity, 
intent, preparation, plan, knowledge, identity, 
absence of mistake, or lack of accident. [ ]  



State v. Thornton

 Pre-1947: Utah courts waivered on 
whether other-acts evidence was 
presumptively admissible or inadmissible. 

 1947-1983: It’s an inclusionary rule, so 
presumptively admissible if for a proper 
purpose.

 1983-1999: It’s complicated—lots of 
plurality opinions, concurrences, dissents; 
eventually went with exclusionary.

 1999-present: It’s inclusionary, but trial 
courts have to “scrupulously examine” the 
evidence, or they’ll abuse their discretion.  



State v. Thornton

 404(b) 3-step (State v. Decorso, Utah 
1999)
 401: Relevant? (really low bar, State v. 

Richardson, Utah 2013)

 404(b): Go to a noncharacter purpose that is 
actually in dispute at trial? (State v. Verde, Utah 
2012) 

 403: Does the danger for unfair prejudice 
substantially outweigh the probative value?

 Appellate review: Need to “scrupulously 
examine” the evidence (from Zimmerman 
concurrence—a remnant of the old 
presumption against admissibility)



State v. Thornton



State v. Thornton

 If there is no “scrupulous examination,” 

what then?

 Less deference on appeal?

 Remand to show work?

 Reversal?

 Harmless?



State v. Thornton

 Then-judge Pearce in the court of 

appeals held that even though the trial 

court’s decision had a lot of hallmarks of 

a scrupulous examination, it wasn’t 

scrupulous enough because it did not 

separate out the drug and prostitution 

evidence

 Reversed on this basis alone—never 

been done before 



State v. Thornton

 Scrupulous examination is more confusing 
than helpful; we want trial judges to be 
careful, and the more detail they provide, 
the greater the deference their decision will 
get on appeal.

 But appellate courts review the substance 
of the decision, not the process by which it 
was reached.

 So no more “scrupulous examination” 
requirement
 BUT make sure your courts walk through the 

analysis on the record



State v. Thornton

 And it was clear that this evidence was 

admissible to explain the victim’s 

delayed disclosure and give a narrative.



State v. Thornton

 Rule 412: Admissibility of Victim’s 

Sexual Behavior of Predisposition.

 (a) Prohibited Uses. The following evidence 

is not admissible in a criminal proceeding 

involving alleged sexual misconduct:

○ (1) evidence offered to prove that a victim 

engaged in other sexual behavior; or

○ (2) evidence offered to prove a victim’s sexual 

predisposition.



State v. Thornton

 412 continued:
 (b) Exceptions. The court may admit the following 

evidence if the evidence is otherwise admissible 
under these rules:

○ (1) evidence of specific instances of a victim’s sexual 
behavior, if offered to prove that someone other than 
the defendant was the source of semen, injury, or other 
physical evidence;

○ (2) evidence of a specific instances of a victim’s sexual 
behavior with respect to the person accused of the 
sexual misconduct, if offered by the defendant to prove 
consent or if offered by the prosecutor; or

○ (3) evidence whose exclusion would violate the 
defendant’s constitutional rights



State v. Thornton

 Physical evidence exception: Thornton 

argued that the victim’s belief that she 

was pregnant opened the door to 

evidence that her 14-year-old liaison 

could be the father.

 Supreme Court: Nope; this is a narrow 

exception for actual physical evidence. 

Belief is not physical evidence.



State v. Thornton

 Constitutional rights exception

 Fifth and Sixth Amendments include a right 

to present a defense. Some rules can 

interfere with that; examples:

○ Rule preventing co-defendants from testifying 

(Washington v. Texas, 1967)

○ Rule preventing party from impeaching its own 

witness (Chambers v. Mississippi, 1973)

○ Rule excluding per se all hypnotically-

refreshed testimony (Rock v. Arkansas, 1987)



State v. Thornton

 BUT this rule is not absolute; to violate the 

Fifth and Sixth Amendments, the rule must be 

“arbitrary” and “disproportionate to the 

purposes” that it purportedly serves (United 

States v. Scheffer, 1998)

 Most standard evidence rules are okay and 

promote fairness and reliability without 

impairing the right to present a defense (Crane 

v. Kentucky, 1986).



State v. Thornton

 Trial court/Court of appeals: Excluding the 
victim’s other sexual activity did not impair 
Thornton’s right to present a defense, 
because there were “several other means” 
whereby he could establish the victim’s 
sexual knowledge.

 Supreme court: Thornton didn’t make a 
record below of what the victim’s other 
sexual activity taught her, or whether she 
actually did learn about sex from her 
mother’s in-home prostitution; thus, there is 
no foundation for his claim.



State v. Mikkelson



State v. Mikkelson



State v. Mikkelson



State v. Mikkelson



State v. Mikkelson

 Trial court- Suppressed the evidence 

finding that: 

1) Stop not supported by reasonable 

suspicion of criminal activity

2) PO can’t delegate authority to cops



State v. Mikkelson

 Probation officers conduct not governed 

by the same standards 

 Probation officer needs reasonable 

suspicion that a probationer has 

committed a probation violation or a 

crime. State v. Velasquez (1983)

 Cops and parole officers are fungible 

and can delegate duty



State v. Mikkelson

Can they stop a driver for passengers 

probation violation? 
 Traffic stops can be initiated not only to investigate the 

driver, but also solely to investigate a passenger’s 

conduct.  Brendlin v. California (2007)

 “We see no distinction between an occupant seized 

incidental to… criminal activity… and a probation 

violation.”

 “The fact that Mikkelson’s passenger was stopped in 

connection with a probation violation rather than 

criminal activity does not affect the legality of the stop.”  



State v. Olivarez



State v. Olivarez

 Utah Code § 41-6a-804(a): A person 
may not . . . change lanes until: (i) the 
movement can be made with reasonable 
safety; and (ii) an appropriate signal has 
been given as provided under this 
section.

 (b): A signal of intention to . . . change 
lanes shall be given continuously for at 
least the last two seconds preceding the 
beginning of the movement.



State v. Olivarez



State v. Olivarez



State v. Olivarez



State v. Olivarez

 “The movement” is singular, not plural; 
and “change lane” is not grammatically 
correct; “change lanes” is a verbal 
phrase. 

 “The statute . . . requires an appropriate 
signal before each lane change. . . . It is 
unreasonable to construe the statute to 
mean that one turn signal is sufficient for 
an infinite number of movements, even if 
all are part of a continuous series.” 



State v. Olivarez
 Inventory searches: 

 Exist to protect property and avoid police 

liability for loss

 Need “reasonable and proper justification,” 

“either through explicit statutory 

authorization or by the circumstances 

surrounding the initial stop.” State v. High, 

(Utah 1985); South Dakota v. Opperman

(U.S. 1976)



State v. Olivarez

 Circumstances exception; look at things 

like:

 Where the car is

 Time of day

 License/registration/insurance status

 Whether someone else can take it

 Department policy



State v. Olivarez
 Facts here:

 Officers started inventory shortly after 

arresting Olivarez for having a dangerous 

weapon (brass knuckles); no DL

 Department policy permitted it

 Registered owner of car did not show up 

until inventory almost complete

 Car not blocking traffic



State v. Olivarez

 “[A] police officer is not required to stand 

idly by and wait a certain period of time 

on the off chance that the vehicle’s 

owner will show up. It is reasonable for 

the officer to begin the impound process 

and then release the vehicle if the owner 

shows up, just as the [department’s] 

policies allow.” 



State v. MacNeill



State v. MacNeill

 First question: Was the evidence 

sufficient to show murder, even though a 

number of the State’s witnesses were 

jailhouse informants?

 Answer: Yes.  



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill



State v. MacNeill

 Circumstantial evidence is just as good 

as direct evidence.

 And a whole lot here: five informants; 

strange behavior before and after wife’s 

death; the surgery; the mistress; the 

lying; the attempt to get an alibi, etc. 

 The jury could believe the informants, 

even though they were impeachable. 



State v. MacNeill

 Brady v. Maryland (U.S. 1963): the 

government must disclose exculpatory 

evidence under the Due Process clause.

 Giglio v. U.S. (U.S. 1972): the 

government must disclose witness 

impeachment evidence under the Due 

Process clause. 

 The prosecutor’s good faith is irrelevant; 

cops’ knowledge imputed to us. 



State v. MacNeill

 Here, the prosecutor asked the lead 
investigator if Inmate One had asked for 
anything; the investigator said he had not.
 But the investigator did not say Inmate One had 

asked for a letter to the parole board and that the 
investigator had agreed to write one. 

 At trial, Inmate One said that he was only 
testifying to do the right thing; but defense 
counsel soundly impeached him, particularly 
with his phone calls where he referred to 
testifying as “Operation Utah” and getting out 
of jail because of his testimony.



State v. MacNeill

 Here, the State should have turned the 

information over, but it was harmless in 

light of other evidence and defense 

counsel’s extensive impeachment of 

Inmate One.



State v. Wilder

FACTS



State v. Wilder

FACTS

1) Aggravated Sexual Assault

2) Aggravated Kidnapping 



State v. Wilder

Motion for new trial 

 One of jurors went to junior high with 

defendant’s sons.

 On appeal claims his motion should 

have triggered an evidentiary hearing 

with the juror 

 Reviewed for abuse of discretion 



State v. Wilder 

 The court may choose to hold an 

evidentiary hearing

 “But where a defendant fails to provide 

an affidavit or other evidence, the trial 

court has nothing to evaluate in an 

evidentiary hearing.”

 “Defendant produced only innuendo and 

supposition rather than actual evidence.”

 No abuse of discretion



State v. Wilder

Sufficiency for Aggravated Kidnapping 

 Aggravating Circumstance:

76-5-302(1)(b) : During kidnapping or 

unlawful detention the suspect intentionally 

inflicts bodily injury on the victim.  

 “Defendant intentionally inflicted bodily 

injury on the victim by punching her in 

the face while he was still holding her by 

the hair.”   



State v. Wilder

Sufficiency for Aggravated Kidnapping 

 Defendant: Ten seconds of pulling by hair is 
too brief. 

 “Provided that the victim was unlawfully 
detained or restrained, the amount of time the 
victim was under Defendant’s control is of no 
moment.”

 Rx jury could have found D intentionally acted, 
however briefly to impair the victim’s ability to 
move..

 Could have inferred his actions prevented her 
from escaping at that time. 



State v. Wilder

Merger of Counts



State v. Wilder

 “Merger commonly applies when a 

defendant is charged with committing a 

violent crime in which a detention is 

inherent, and a kidnapping based solely 

on the detention necessary to the 

commission of the violent crime.”

Quoting State v. Diaz, (2002)



State v. Finlayson I (2000) 

The detention: 

1) Was not slight, inconsequential and 

merely incidental to the other crime; 

2) Was not the kind inherent in the nature 

of the other crime; 

3) Had some significance independent of 

the other crime.  



State v. Finlayson II (2014)

 Applied Defendant’s personalized and 
signature test to merger issue

 Don’t merge

 The acts of detention were not 
inconsequential, and the period of restraint 
was not incidental as he held her for more 
than the amount of time necessary to 
commit the original assault.



State v. Lee (2006)

 Don’t Merge

 Dragging, kicking, disrobing were not 

“inherent to the nature” of the first sexual 

assault.

 Most assaults do not involve the 

relocation of the victim from one site to 

another.

 Made assault far more difficult to detect.



State v. Sanchez (2015)

 Don’t Merge

 Not inherent to the initial simple assault

 Overpowered victim and dragged to a 

different, less public location. 



State v. Wilder

 The defendant sexually assaulted the victim 
before she escaped.  

 Detained her long enough to commit an 
uncharged assault by punching her in the face

 The defendant did not need to chase the 
victim and do violence to her in order to 
perpetrate the sexual assault. 

 It is fair to infer that he detained her in part to 
keep her from finding help and reporting the 
sexual assault. 

 No Merger   



State v. Rushton



State v. Rushton

 Question: How do you determine 

whether two or more offenses must be 

joined for trial under the single criminal 

episode statute?

 Answer: By looking at the totality of 

circumstances.



State v. Rushton

 Double jeopardy: can’t be tried or punished 

for the same offense

 Mandatory joinder: offenses must be tried 

together if they are part of a single criminal 

episode, Utah Code § 76-1-402(2)

 Permissive joinder: offenses may be tried 

together if they are part of the “same 

conduct,” “connected,” or “part of the same 

scheme or plan, Utah Code 77-8a-1(1)



State v. Rushton

 Utah Code § 76-1-401: “’[S]ingle 

criminal episode’ means all conduct 

which is closely related in time and is 

incident to an attempt or 

accomplishment of a single criminal 

objective.”



State v. Rushton



State v. Rushton



State v. Rushton



State v. Rushton



State v. Rushton

 The court looked at all their prior 

mandatory joinder cases

 If it’s defined as broadly as Rushton 

says, then that conflates mandatory 

joinder (“single criminal objective”) with 

permissive joinder (“connected,” “part of 

a common scheme or plan”)

 It has to mean something else



State v. Rushton

 Look at totality of the circumstances, 

including

 Location of offenses

 Nature of offenses

 Number/kind of victims

 Whether the defendant had the “opportunity 

to deliberately engage in the next” offense



State v. Rushton

 Applying those factors here:

 Location: probably all done the business, but 

this isn’t dispositive alone

 Type: tax and wage crimes have different 

elements, different kinds of proof

 Victims: different victims

 Deliberation: he clearly thought about this, 

and they were due at different times; taxes 

paid quarterly, paychecks due monthly



State v. Plexico



State v. Plexico

 Charges were severed

 Acquitted of assault 

 At Witness Tampering trial the court 

excludes evidence of Assault acquittal

 Defendant convicted of witness 

tampering 



State v. Plexico

Defense argument at trial: 

NOT GUILTY = WITNESS IS A LIAR



State v. Plexico

Trial court abused discretion by excluding 

acquittal on assault charges

 404(b)- Proper non character purpose?

 402- Relevance: “material to crime 

charged”

 403- unfair prejudice 



State v. Plexico

 Assuming non-character purpose



State v. Plexico

“But we will not speculate or make that presumption.  

We have no idea why [the jury in the assault trial] 

reached the verdict they did.  Asking the jury to 

speculate why the jury acquitted her in the previous case

confuses the issues.”

No abuse of discretion.



State v. Plexico

Jury Instructions

 No mens rea in elements instruction



State v. Plexico

Instruction 10: 

“In this case the plaintiff must prove that 

defendant engaged in the alleged criminal 

conduct and that the defendant did so 

intentionally, knowingly, or recklessly with 

respect to each element of the crime.”



State v. Plexico

Instruction 12: 

“A person acts knowingly or with 

knowledge with respect to his conduct or 

the circumstances surrounding his conduct 

when he is aware of the nature of his 

conduct or the existing circumstances.”



State v. Plexico

 “If taken as a whole they fairly instruct 

the jury on the law applicable to the 

case, the fact that one of the 

instructions, standing alone, is not as 

accurate as it might have been is not 

reversible error.”  



State v. Plexico

“Even though the elements instruction did 

not articulate the culpable mental state 

required for attempting to induce a person 

to act, the court clearly instructed the jury 

that to find Plexico guilty, it must find that 

she acted ‘knowingly or recklessly with 

respect to each element of the crime.’”  

Affirmed.  



State v. Plexico



State v. Bell



State v. Bell

Merger: 
Single Larceny Rule: If the taking 

constitutes but one single act, then there is 

but one offense.  

If there is but one intention, one general 

impulse, and one plan, even though there 

is a series of transactions, there is but one 

offense.  



State v. Bell

State v. Irvin (2007)

 Both taken within seconds

 Entire encounter a few minutes 

 Probably took keys to get away

1 Intention, 1 Impulse, 1 Plan = 1 Crime

*No mention of single larceny rule



State v. Bell

“Bell completed the robbery when 
intending to deprive the victim of her car 
(and its contents) he attempted to take it 
from her immediate presence by means of 
force or fear.”

“Bell may not be prosecuted once for 
stealing the purse with the car and a 
second time for stealing the purse from the 
car.   ..[He] committed one robbery not 
two.”



State v. Bell

Impossibility:

“Factual or legal impossibility does not 

constitute a defense to an attempt if the 

attendant circumstances had been as the 

actor believed them to be.”



State v. Hummel



State v. Hummel

 4 Counts Alleged that he committed theft 

by engaging in deception or extortion. 

 There was evidence presented of both 

extortion and deception

 No special verdict 



State v. Hummel

 Defendant claims: Jury must 

unanimously agree on which of the 

prosecutions theories of theft it accepted  

 Short Answer: No they don’t  



State v. Hummel

 “We have never required unanimity- or 

sufficient evidence- on alternative 

[methods] manners or means of fulfilling 

an element of a crime.”

 Unanimity required on “all elements of a 

criminal charge.”



Musacchio v. United States



Musacchio v. United States

 First question: when an elements 

instruction includes something not in the 

criminal statute, is the evidentiary 

sufficiency judged by the elements in the 

statute or the elements in the 

instruction?

 Answer: The statute. 



Taylor v. United States

 In 2009, Taylor and other “Southwest 

Goonz” gang members started targeting and 

robbing drug dealers in Virginia

 The gang members were charged federally



Taylor v. United States

 Wickard v. Filburn (1942): congress can 
regulate the production of wheat grown for 
personal use because it affects interstate 
commerce in the aggregate

 Gonzales v. Raich (2005): congress can 
regulate the production of weed grown for 
personal use because it affects interstate 
commerce in the aggregate



Taylor v. United States

 Under Filburn and Raich, if congress can 
regulate the production of those 
substances, it can regulate interferences 
with the market for those substances

 Robbing a drug dealer affects the interstate 
drug trade, so jurisdiction is proper

 Thomas would hold that the robbery itself 
has to actually affect interstate 
commerce—e.g., attacking a shipment of 
drugs crossing state lines


