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New UPC Officers 
 At its January meeting the 
Prosecution Council, in accordance 
with statutory requirements, chose new 
leadership.  Many thanks to Cache 
County Attorney George Daines who 
had served as UPC Chair for two 
years.  While he will no longer chair 
the meetings, George’s leadership and 
judgment will not be gone.  He has 
three more years on his current term as 

a Prosecution Council member. 
 Thomas Low, the Wa-
satch County Attorney, was 
selected as chair of the Coun-
cil.  Thomas started his career 
as a private attorney in Utah 
County in 1993.  Beginning in 
1999 he served as a Deputy 
Wasatch County Attorney until 
the appointment of his prede-
cessor to the bench in 2003, at 
which time Thomas took over 

the big office.  On the Prosecution 
Council Thomas represents UPC 
Region II which includes the coun-
ties in the 3rd and 4th Judicial Dis-
tricts, with the exception of Salt 

Lake County. 
 
 As Vice-chair / chair elect the 
Council selected Assistant Logan City 
Attorney Lee Edwards.  Lee became a 
lawyer in 1996.  His first prosecution 
job was in the Washington County At-
torney’s Office.  In 1998 he joined the 
Logan City Attorney’s Office.  Lee is 
one of two city prosecutors who serve 

on the Prosecution Council.  They are 
appointed by the Utah Municipal At-
torneys Association and do not repre-
sent any specific region. 
 
 Thanks to both Thomas and 
Lee for agreeing to work for you in 
those capacities. 
 

The Legislature  
 The 2008 general session of 
the Utah legislature is history.  We all 
joke about, often disagree with and 
sometimes heap ridicule upon our citi-
zen law makers – certainly I am guilt-
ier than most – but they have a tough, 
very unenviable job.  We, their con-
stituents, expect them to build and 
maintain a first class highway system, 
without pot holes of course, pay for 
excellence in our schools, colleges and 
universities adequately fund the courts 
and, lets not forget, provide proper 
salary and benefit packages for state 
employees, especially state attorneys 
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An owner who seeks to avoid 
“abandonment” of her property 
under the Dedication Statute 

must have sought to block ac-
cess to the land with the intent 
to keep out the public.  Even 
criminal trespassers qualify as 
members of the public under the 
Statute.  

Utah County brought an action to enjoin the 
Butlers from blocking access to Bennie 

Creek Road, which ran over his property. 
The road provides access to forest, hiking 
trails, camping areas, and the Nebo Loop 
Road. The County wanted the road declared 
a public thoroughfare under the Dedication 
Statute. The statute says, “a highway is dedi-
cated and abandoned to the use of the public 
when it has been continuously used as a pub-
lic thoroughfare for a period of ten years.” 
Utah Code Ann. § 72-5-104(1) (2001). Un-
der the statute, an owner must prove that she 
blocked access to the land with the intent of 
keeping out the public. At trial, Butler intro-
duced evidence that he had blocked access to 
the road and interrupted public use. After 
hearing witnesses including prior owners of 
the land and recreational users of the road, 
the trial court found that Butler had failed to 
show intent to keep out the public. It found 
that the gates on the road were used with the 
intent to control livestock and “No Trespass-
ing” signs on the road were used only to 
prohibit the public from wandering off of the 

See BRIEFS on page 3 
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road. Therefore, the court found, the road 
was unrestricted to public access and the 
Butlers should remove any blockades. The 
Butlers appealed on the ground that the 
trial court erred in finding that the road 
was “continuously used” as a public thor-
oughfare because the public’s access was 
at various times interrupted by weather 
conditions and there were “No Trespass-
ing” signs.  However, the Utah Supreme 
Court held that “continuous use” doesn’t 
mean “constant use.” Intermission is not 
interruption and weather conditions did not 
interrupt the road’s use under the Statute.  
Also, evidence showed that the primary 
reason for the gates and signs was to con-
trol livestock and, therefore, the requisite 
intent to restrict public access was not pre-
sent. The Butlers also argued that trespass-
ing does not constitute “public use” 
under the statute. The court found 
that even criminal trespassers are 
members of the “public” under the 
statute. However, even if individuals 
trespass on the property, the property 
owner can successfully interrupt pub-
lic access under the statute by putting 
up a gate with the requisite intent to 
keep the public out. The court found 
that there was no such intent in this 
case and, therefore, granted the 
County’s petition.  Utah County v. Butler, 
No. 20070009 (Utah Feb. 12, 2008). 

 
A report of intoxication from 
defendant’s ex-wife and an of-
ficer’s testimony that the de-
fendant was driving too cau-
tiously do not amount to rea-
sonable suspicion. 
Bench’s ex-wife called police to report that 
Bench had just dropped their children off 
at her home and appeared to be intoxi-

cated. She described the vehicle and his 
approximate location. Officer Hudson 
heard the call and located a vehicle that 
matched the description given by Bench’s 
ex-wife. He began following Bench 
closely to see if there were any signs of 
drunk driving.  Hudson reported that 
Bench was driving in a very cautious man-
ner.  He was driving 10 mph under the 
speed limit and signaled for five seconds 
before changing lanes. Hudson initiated a 
stop and, after further investigation, ar-
rested Bench for driving under the influ-
ence. At trial, Bench moved to have all of 
the evidence resulting from the stop sup-
pressed on the ground that the stop was 
illegal because Hudson did not have the 
required reasonable suspicion to pull him 
over. The trial court granted the motion 

and the City appealed. The Utah Court of 
Appeals affirmed. The court stated that a 
stop is initially justified if the officer has 
reasonable suspicion that, prior or contem-
poraneous with the stop, a person engaged 
in criminal behavior. The court found that 
there was no reasonable suspicion in this 
case. The City argued that Bench’s slow 
and deliberate manner of driving as well as 
the report from his ex-wife was sufficient 
to give Hudson reasonable suspicion. The 
court found that safe, cautious driving is 
not indicative of intoxication and is a natu-
ral response of someone who is being fol-
lowed by a police officer. Therefore, this 
evidence did not forward the City’s case. 
Also, the call from Bench’s ex-wife was 
insufficient as well because it lacked the 
reliability generally associated with infor-
mant tips. It is common for ex-spouses to 

harbor feelings of resentment toward one 
another. These feelings could induce an 
ex-spouse to give a false tip. Because both 
pieces of evidence forwarded by the City 
do not amount to reasonable suspicion, the 
stop was an unlawful search. Salt Lake 
City v. Bench, No. 20060929 (Utah Ct. 
App. Jan. 25, 2008). 
 
A property owner who seeks to 
avoid “abandonment” under the 
Dedication Statute may success-
fully interrupt public access to 
the property by putting up gates 
and signs if that owner has the 
requisite intent to keep the public 
out. 

West Center Street in Leeds runs 
across real property owned by Terry 
Prisbrey.  Prisbrey sought to restrict 
access to the road by putting a chain 
link fence across it and affixing a 
“No Trespassing” sign to the fence. 
His wife also put out roadblocks and 
even stood out on the road herself to 
prevent individuals from using the 
road. In response, the town of Leeds 
filed an action seeking declaratory 
judgment deeming West Center 

Street open to the public and an injunction 
enjoining Prisbrey from restricting access 
to the road. Utah Code Section 72-5-104
(1) states that “[a] highway is dedicated 
and abandoned to the use of the public 
when it has been continuously used as a 
public thoroughfare for a period of ten 
years.” The trial court found that the public 
had used the road continuously for ten 
years and so granted the Town’s requests. 
The Utah Court of Appeals reversed. The 
court found that the overt acts of putting 
up roadblocks and signs was enough to 
show that the owners of the property in-
tended and calculated to interrupt the use 
of West Center Street as a public thorough-
fare. Because each of the roadblocks was 
an interruption sufficient enough to restart 
the running of the Dedication Statute, West 
Center Street has not been used as a public 
road for a period of ten years continuously. 

Continued from BRIEFS on page 2 

See BRIEFS on page 4 

Utah Court  
of Appeals 

http://www.utcourts.gov/opinions/supopin/Butler3021208.pdf
http://www.utcourts.gov/opinions/appopin/bench012508.pdf


LEGAL BRIEFS 

 Page 4 The Prosecutor 

Therefore the request of the Town was 
denied. Town of Leeds v. Prisbrey, No. 
20061085 (Utah Ct. App. Feb. 12, 2008). 
 
Commissioners are given au-
thority under case law and 
statutory law to recommend 
enforcement of a protective or-
der. This does not usurp a 
judge’s authority since a judge 
may reverse the commis-
sioner’s recommendation.  The 
Cohabitant Abuse Act’s re-
quirement that a judge, rather 
than a jury, determine whether 
there should be a protective 
order is constitutional. 
Karen Buck obtained an Ex Parte Protec-
tive Order against Robinson.  Robinson 
opposed the protective order before the 
court, but the commissioner of the court 
signed the order indicating his recommen-
dation that it be upheld. Robinson later 
filed a motion and memorandum seeking 
to declare as unconstitutional the practice 
of allowing commissioners to conduct evi-
dentiary hearings. He argued that (1) the 
commissioner exceeded his authority when 
he gave a recommendation to uphold the 
petition for a protective order, (2) that the 
Cohabitant Abuse Act is unconstitutional 
because it does not require a trial by jury, 
and (3) the trial court erred in sanctioning 
his counsel for violation of Rule 11 for 
submitting the trial by jury question to a 
court when the question had been an-
swered by another court. The Utah Court 
of Appeals denied the motion. It found that 
the commissioner did not exceed his au-
thority. The Utah Supreme Court and Sec-
tion 78-3-31(8) of the Utah Code hold that 
commissioners have the authority to rec-
ommend upholding protective orders. 
Once a commissioner has recommended a 
protective order, that order is effective 
until further order of the court under the 
Cohabitant Abuse Act.  Then, the individ-
ual bound by the protective order may ap-

peal the recommendation within ten days. 
The recommendation authority accorded to 
commissioners has been repeatedly upheld 
as a proper because it provides a timely 
answer to requests for protective orders. 
Additionally, the commissioner is not 
usurping the authority of a judge who may 
later refuse the recommendation upon ap-
peal. On the second issue, the court stated 
that the Cohabitant Abuse Act requires that 
the petitions are to be decided by the court 
and not a jury. Robinson has forwarded no 
evidence demonstrating that protective 
orders are subject to a trial by jury.  In fact, 
a trial by jury would undermine the pur-

pose of petitioning under the Act, which is 
to provide a timely and simplified process 
for receiving a protective order. On the 
third point, Robinson’s counsel was obli-
gated to make a reasonable inquiry before 
submitting the jury argument to the court.  
This he did not do since he had submitted 
the same question to a court on an earlier 
occasion and was given a sufficient answer 
referring to case law that is binding in this 
jurisdiction on the matter. Buck v. Robin-
son, No. 20060760 (Utah Ct. App. Jan. 25, 
2008). 
 
Allowing a judge to determine 
a statutorily designated mini-

mum sentence after consider-
ing aggravating or mitigating 
factors does not violate a De-
fendant’s Sixth Amendment 
right to trial by jury.   
Defendant was charged with three counts 
of sexual assault for attacking and raping 
his former girlfriend. Each count was pun-
ishable by an indeterminate prison term of 
six, ten, or fifteen years to life. Utah Code 
Ann. § 76-3-201(7)(a). Utah’s indetermi-
nate sentencing scheme required a trial 
court to impose the middle of the three 
minimum terms “unless there [we]re cir-
cumstances in aggravation or mitigation of 
the crime.” Utah Code Ann. § 76-3-201(7)
(a)(2003).  Prior to sentencing, the trial 
court allowed the parties to submit a state-
ment where they could testify to other facts 
in aggravation or mitigation. Therefore, a 
judge was allowed to exercise discretion to 
increase or decrease the minimum term of 
the defendant’s sentence. At the sentencing 
hearing, the court decided to sentence De-
fendant for the minimum sentence of 15 
years for each count with the first and third 
counts to be served concurrently and the 
second count to be served consecutively. 
The court identified Defendant’s criminal 
history, his lack of remorse, and the cruel 
nature of the assault as aggravating factors.  
After the trial court announced the sen-
tence, counsel for Defendant did not make 
any objections. Defendant appealed on the 
ground that (1) the trial court considered 
impermissible factors when determining 
Defendant’s sentence and (2) the sentence 
was illegal because it violated his right to 
have findings of fact made by a jury. The 
Utah Court of Appeals disagreed.  It found 
that the Defendant’s first argument could 
not be considered on appeal because coun-
sel failed to object during the sentencing 
hearing. The court also rejected his second 
argument on appeal.  The Supreme Court 
has stated that it is within a judge’s discre-
tion to increase the minimum penalty for a 
crime. A defendant is only entitled to a 
sentencing trial by jury if the penalty goes 
over the statute’s maximum sentence, 

Continued from BRIEFS  on page 3 
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which it did not in this case. State v. Gar-
ner, No. 20060823 (Utah Ct. App. Jan. 25, 
2008). 
 
Attorney’s fees may be 
awarded under the private at-
torney general doctrine if the 
plaintiffs vindicates an impor-
tant right for the public and 
does not have a pecuniary in-
terest in the suit. 
Salt Lake County allowed Hermes Associ-
ates to expand an existing shopping center 
onto public streets, against County ordi-
nances. = The Culbertson’s brought an 
action against the County entitled Culbert-
son I.  In this action, the supreme 
court found that Hermes acted 
willfully in instituting the project 
against county ordinances and 
that the County acted with com-
plicity, allowing the expansion 
despite the fact that it was illegal.  
In Culbertson II the court 
awarded the Culbertsons their 
requested amount for special 
damages. The Culbertsons then 
filed a motion seeking attorney’s 
fees under the private attorney 
general doctrine. The trial court denied the 
motion on the ground that it did not have 
authority to award fees under its inherent 
equitable powers. Culbertson’s filed an 
appeal arguing that the court did have this 
authority.  The Utah Court of Appeals 
agreed with the Culbertsons. Fees are gen-
erally only recoverable if they are provided 
for under statute or contract. However, a 
court may exercise its inherent equitable 
power to award attorneys fees when “it 
deems it appropriate in the interest of jus-
tice and equity.” Stewart v. Utah Pub. 
Serv. Comm’n , 885 P.2d 759,782 (Utah 
1994). Awarding such fees is only appro-
priate in extraordinary circumstances 
where the Plaintiff has vindicated an im-
portant public policy with no pecuniary 
benefit for themselves. The trial court 
found that the results obtained by the liti-

gation “primarily benefited the Plaintiffs 
and not the public as a whole.”  However, 
the court of appeals found that though the 
development would have heavily impacted 
the Plaintiffs, it also greatly benefited the 
public at large.  Also, the Plaintiffs had no 
pecuniary interest in the litigation because 
they only wanted access to their property. 
The court also found that this case does 
qualify as an “extraordinary” circumstance 
meriting payment of attorney’s fees. It was 
extraordinary because individual property 
owners had to bring litigation to force the 
government to abide by its own ordi-
nances. Culbertson et al. v. Board of 
County Commissioners of Salt Lake 
County, No. 20060573 (Utah Ct. App. Jan. 
25, 2008). 
 

Communications between a 
patient and health care pro-
vider are privileged unless the 
physical, mental, or emotional 
state of the patient is relevant 
to proving an element of the 
claim or defense. Defendants 
seeking in camera review need 
only prove that evidence 
sought is favorable to the de-
fense.  
Worthen and B.W., his wife’s adopted 
child, were admitted to the University of 
Utah  Neuropsychiatric Institute (UNI) 
after they attempted to commit suicide.  
During her evaluation, B.W. claimed that 
Worthen had sexually abused her. The 

State charged Worthen with ten counts of 
aggravated sexual abuse of a child. How-
ever, at Defendant’s preliminary hearing 
there were many inconsistencies in B.W.’s 
testimony.  Defense counsel made a mo-
tion for an in camera review of B.W.’s 
medical records anticipating that they may 
contain evidence that B.W.’s hatred toward 
her parents motivated the reports of abuse. 
The judge granted the motion. The State 
appealed arguing that (1) the trial court 
neglected to determine whether the records 
came within the rule 506(b) exception for 
privileged communications, (2) the records 
do not go to an element of the defense, and 
(3) defendant failed to establish to a rea-
sonable certainty that the records contained 
material evidence.  The Utah Court of Ap-
peals disagreed.  Rule 506(b) protects, as 

privileged, the communications be-
tween a patient and health care pro-
vider if they are made in confidence 
with the purpose of treatment. An 
exception to Rule 506(b) applies 
when the patient’s “‘physical, men-
tal, or emotional condition’ is rele-
vant ‘in any proceeding in which 
any party relies upon the condition 
as an element of [a] claim or de-
fense.” Utah R. Evid. 506(d)(1). The 
State argued that motive to fabricate 

is not an element of the claim or defense 
and so does not fall within the exception to 
the rule. However, the court said that the 
elements of a criminal offense aren’t nec-
essarily the same as a criminal defense and 
that the defense may offer any evidence 
that would cast doubt concerning any ele-
ment that the prosecution seeks to prove. 
Evidence of B.W.’s potential resentment 
toward her parents would, therefore, qual-
ify. On the third argument, the court said 
that the defense does not have the burden 
of proving reasonable certainty, as the 
State claims.  The Defendant must show 
only that the evidence sought is favorable 
to the defense and then the court will de-
termine whether the evidence is material 
after reviewing the records. State v. 
Worthen, No. 20060757 (Utah Ct. App. 
Jan. 25, 2008). 

Continued from BRIEFS on page 4 
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All while removing sales tax from 
food, reducing property tax and 
not raising the sales, income or 
gas tax.  Then there are those mi-
nor issues such as illegal immi-
grants, Salt Lake City’s domestic 
partner health insurance coverage 
policy,“U.N. influenced” pro-
grams in our high schools, bou-
tique cities for the benefit of big 
developers and hundreds of other 
issues, all of which are vitally im-
portant to some constituent.  Why 
would anyone want the job? 
 
 As I write this the final 
gavel of the 2008 General Legis-
lative Session came down two 
days ago.  Since then I have par-
ticipated in two conference calls, 
the purpose of which was to deter-
mine which of the 436 passed 
bills have relevance to prosecu-
tors, civil side public attorneys, 
law enforcement and local gov-
ernmental officials – there were, 
as always, a whole bunch – and to 
divvy those bills up among some 
really great volunteers who will 
prepare written summaries.  The 
upcoming Spring Conference will 
feature a comprehensive legisla-
tive update of bills relating to 
criminal law and criminal proce-
dure, to civil issues vital to public 
attorneys, sheriffs and other city 
and county officials and to several 
recent changes to court rules. 
 
 Many thanks to those who 

so excellently represent our legis-
lative interests.  They work 
throughout the year, not just dur-
ing the 45 days of madness on the 
hill.  Many thanks also to those 
who take on the task of preparing, 
within just ten days, the written 
summaries of the bills. 
 
 Make sure you are regis-
tered for and attend the Spring 
Conference.  It will be held on 
April 3-4 at the Red Lion Hotel, 
161 W 600 S in Salt Lake City.  
In addition to the 2008 legislative 
update, you’ll get the annual case 
law update and a couple of other 
really interesting presentations.  
You should already have received 
the conference brochure.  If not, 
give us a call at (801) 366-0202 or 
register on-line at: 
www.upc.state.ut.us.  
 

PIMS 
 PIMS, for the uninitiated, 
is the acronym for UPC’s Prose-
cution Information Management 
System; our computerized case 
management system for prosecu-
tors.  The PIMS project has been 
divided into two phases. 
 
 Phase I involved the 
planning for and development of 
new case management software to 
replace the aging Prosecutor Dia-
log® software.  Phase I also in-
cluded the installation of the 
PIMS software in prosecution of-

fices around the state.  Those in-
stallations, of necessity, included 
conversion of the existing Prose-
cutor Dialog® data into a format 
that could be used in PIMS.  
Phase I is nearing completion.  
I’m happy to report that most (but 
not quite all) offices who were 
using Prosecutor Dialog® have 
now been converted to PIMS.  
Last week UPC computer guy 
Stan Tanner was in Kanab doing 
the conversion for the Kane 
County Attorney’s Office and ap-
pointments have been made with 
other offices. 
 
 Regardless of whether 
your office has previously used 
Prosecutor Dialog,® any other 
case management software or 
none at all, we’d be happy to fix 
you up with PIMS.  UPC provides 
the software, installation and 
training at no cost to your office.  
For additional information, a dem-
onstration and/or an installation 
appointment, either call or e-mail 
Ron Weight.  (801) 366-0202, 
rwieght@utah.gov.  Ron is UPC’s 
IT Manager and is the project 
manager of the PIMS project. 
 
 PHASE II of the PIMS 
project involves the forging of 
electronic connections between 
PIMS and the State Courts’ data 
management system (CORIS) and 
between PIMS and law enforce-
ment case management systems.  

Continued from DIRECTOR’S THOUGHTS  on page 1  
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with Prosecutor Dialog® software was 
one of the main reasons the Prosecu-
tion Council decided to embark on the 
PIMS project. 
 
 Since November of last year 
we have been working toward the 
goal of having the PIMS/CORIS link 
completed by September 30, 2008.  
Thanks to a generous grant from CCJJ 
and the very close cooperation of the 
Salt Lake District Attorneys Office 
and the Information Technology Divi-
sion in the Administrative Office of 
the Courts, we are moving steadily 
toward that goal. 
 
 For a variety of reasons, forg-
ing the PIMS / law enforcement link 
presents more challenges than does 
the connection with the Courts.  1) 
Unlike the centralized state courts 
system, there are dozens of law en-
forcement agencies. 
2) Law enforcement agencies use a 
variety of software programs for their 
data management needs. 
3) Each sheriff and chief will have to 
make the decision to share data with 
PIMS. 
 
 Accordingly, the work to 
forge a link between PIMS and law 
enforcement is being delayed until 
after the work with the courts is com-
pleted.  The Prosecution Council is, 
however, very strongly committed to 
completing the law enforcement con-
nection, thereby allowing the elec-
tronic transfer of law enforcement 
data directly into PIMS.  At this junc-
ture there is some exciting program-
ing work going on at the Department 

of Public Safety which may obviate a 
need to forge individual links with 
each separate law enforcement 
agency. 
 

NDAA 
 For most prosecutors, the 
most visible part of the National Dis-
trict Attorneys Association for the 
past ten years has been the out-
standing and free training provided at 
the National Advocacy Center (NAC) 
in Columbia, South Carolina.  As you 
are likely aware, however, congres-
sional funding for the NAC ended 
with the end of 2006 federal fiscal 
year.  For almost a year thereafter, in 
the hope that congressional funding 
would be restored, NDAA supported 
the operation of the NAC out of its 
financial reserves.  Unfortunately, at 
least at this point, NAC funding re-
mains elusive.  NDAA continues to 
operate the NAC and provide the 
same very excellent slate of courses 
as in the past, but is unable to pay the 
expenses of those who attend.  Those 
who attend NAC courses are now re-
sponsible for their travel and lodging 
expenses and some of their meals.  
NDAA is working hard for restored 
NAC funding in the FY09 federal 
budget, but don’t bet the farm on it. 
 
 The use of NDAA reserves to 
fund NAC operations, combined with 
serious management problems at 
NDAA headquarters, have put NDAA 
into a deeply serious financial posi-
tion.  Following the resignation of the 
past executive leadership, the NDAA 
Executive Committee has appointed 
new, interim executive leadership of 

the association. Mary Galvin, the In-
terim Executive Director, is a former 
DA from a relatively large jurisdic-
tion and, for the past year and a half, 
has been Dean of the National Col-
lege of District Attorneys where she 
has shown remarkable judgment and 
energy in dealing with the financial 
challenges.  Her #2 is David LaBahn, 
a former Executive Director of the 
California District Attorneys Associa-
tion, the largest prosecutors associa-
tion in the country.  Both Mary and 
Dave are long time members of and 
have a deep commitment to NDAA.  
They are working, literally 12 - 18 
hours per day, to return NDAA to a 
financially sustainable position.  In 
that effort they enjoy the full support 
of the NDAA Executive Committee. 
 
 I am confident, although not 
100% certain that NDAA will survive 
this crisis.  I believe it will emerge 
with strong, effective leadership, hav-
ing learned painful but important les-
sons for the future.  Above all else I 
want to stress that this is not a time 
for NDAA members to think of jump-
ing ship.  To summarize a statement 
made by current NDAA President Jim 
Fox in a recent meeting, NDAA’s 
survival may be on the line but its 
demise is assured if it loses the finan-
cial support of its members.  If you're 
not a member, I urge you to join now.  
The loss of this long time and well 
respected voice of America's prosecu-
tors would have very serious conse-
quences for all prosecutors. 
 
-Mark Nash 
Director, Utah Prosecution Council 

Director’s Thoughts Con’t 

 
Continued from DIRECTOR’S THOUGHTS  on page 6  
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The statement “having stimu-
lant effect on the central nerv-
ous system” contained in 21 
C.F.R. §1308.12(d) classifying 
certain types of controlled sub-
stances is a descriptive phrase 
and does not impose a require-
ment that the government 
prove stimulant effect on the 
nervous system in a drug 
prosecution. 
Shurtz was arrested after he sold drugs to 
a confidential informant on three sepa-
rate occasions. After the third controlled 
buy, Shurtz and his passenger, Watter-
son, were stopped by police. Watterson 
ran from the vehicle at the command of 
Shurtz and was caught carrying a cooler 
of pills, two firearms, and drug parapher-
nalia. Shurtz was thereafter convicted 
with two counts of distribution of 
methamphetamine among other charges. 
He appealed his conviction on the 
ground that the government failed to prove 
that the amount of methamphetamine in-
volved would have a stimulant effect on 
the central nervous system under 21 C.F.R. 
§1308.12(d).  Shurtz claims that the face of 
the statute requires such a finding. The 
statute says: “(d) Stimulants.  Unless spe-
cifically excepted or unless listed in an-
other schedule, any material . . .which con-
tains any quantity of the following sub-
stances having a stimulant effect on the 
central nervous system: . . . (2) Metham-
phetamine . . . .” The Tenth Circuit said 
that the question regarding the meaning of 
the statute is determined by resolving 
whether the phrase “substances having a 
stimulant effect on the central nervous 
system,” is descriptive or limiting.  The 
court found that the phrase is descriptive. 
The court found that this list presents those 

drugs that Congress and the Attorney Gen-
eral have determined to be controlled sub-
stances. And that where Congress intended 
for the substance to determine legality, 
they have indicated this unequivocally.  
Plus, congressional intent and long-
standing practice both indicate that no 
quantity limitations should be inferred 
where they are not explicitly stated. The 
court also distinguished other statutes that 
Shurtz quoted that didn’t contain this de-
scriptive language. The court stated that 
the phrase is to aid the Attorney General in 
classifying emerging drugs. Therefore, the 
ruling of the lower court was affirmed. US 
v. Shurtz, No. 07-3072 (10th Cir. Dec. 19, 
2007). 

 
An upward adjustment for 
sentencing does not have to be 
linked to the sentencing guide-
lines. The court may make a 
determination based on the 
facts of each case. 
Mumma received a line of credit at a bank 
after providing the bank with two signed 
documents containing a fake social secu-
rity number. The following year she filed 
for bankruptcy and upon the petition 
falsely stated that she didn’t have any bank 
accounts. She was charged with making a 
false statement to a financial institution 
and bankruptcy fraud. She pled guilty on 
both counts. A pre-sentence report re-
vealed that Mumma had several prior con-

victions and arrests for financial crimes 
including passing worthless checks and 
forgery. While released on bond for the 
loan application and bankruptcy fraud 
charges, she and her husband defrauded 
their neighbors, the Carty’s. Wolverton, 
who had been investigating the allegations, 
testified at the sentencing hearing that the 
Mummas fraudulently obtained $12,175 
from the Cartys and did not repay them. 
Mumma’s counsel stated that the evidence 
presented at the sentencing hearing was 
not reliable or relevant under U.S.S.G. § 
1B1.3 and that a sentence within the guide-
lines was appropriate. The district court 
disagreed. It found that the conduct could 
be considered under 18 U.S.C. § 3553(a) 
which set forth factors for sentencing in-
cluding the need for the sentence to deter 
future crimes and protect the public given 
the defendant’s history of crime. The 
court highlighted the fact that Mumma 
was not remorseful, she had engaged in 
past financial fraud, and that she engaged 
in fraud while released on bond. The 
court stated that this justified a sentence 
in excess of that given by the sentencing 
guidelines. The court sentenced her to 48 
months imprisonment, 300% more than 
the 12-month sentence given in the guide-
lines. Mumma appealed, arguing that her 

history of financial crime may justify an 
upward variance but that the crimes were 
not dramatic enough to support the sen-
tence in this case. The Tenth Circuit held 
that there was no clear error. It found that 
the district court need not link its length of 
variance to the Guidelines. It found that 
the facts are to be the determining factor 
and that these facts did justify the extent of 
the variance because Mumma is a habitual 
prevaricator who has not been deterred by 
former arrests and has no remorse for her 
crimes. U.S. v. Mumma , No. 06-3163 (10th 
Cir. Dec. 7, 2007). 
 
For the doctrine of collateral 
estoppel to apply, the former 
action must have threatened 
criminal punishments and the 

Continued from BRIEFS on page 5 

See BRIEFS on page 9 

Tenth Circuit  

http://www.ck10.uscourts.gov/opinions/07/07-3072.pdf
http://www.ck10.uscourts.gov/opinions/06/06-3163.pdf
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current and former actions 
must address an identical is-
sue. 
A suit was brought against Smith to termi-
nate his parental rights over his two daugh-
ters, E.S. and K.S. due to allegations that 
he had sexually molested their half-sisters, 
B.J. and A.H. Deprived-child/termination 
proceedings under Oklahoma law answer 
whether a child is deprived and whether 
parents should retain the right to care for 
them. Deprived includes living in an unfit 
place “by reason of neglect, cruelty, or 
depravity.” Okla. Stat. titl. 10 § 7001-1.3
(a),(b).  If an aggravating factor is found, 
parental rights may be terminated. One of 
these aggravating factors is that the parent 
has physically or sexually abused a child 
or their sibling in a manner “that is heinous 
or shocking to the court” Id. The jury at 
Smith’s termination proceeding found that 
E.S. and K.S. were deprived but answered 
“no” to the question of whether the abuse 
was in a manner that was “heinous or 
shocking to the court.” While this action 
was pending, the State charged Smith with 
criminal child sexual abuse of B.J. Smith 
moved to have the charges dismissed un-
der the doctrine of collateral estoppel. He 
argued that the civil court jury had found 
he had not sexually abused B.J. and, there-
fore, this issue was barred from being tried 
in a criminal case. The criminal court de-
nied the motion finding that the issues dif-
fered between the two cases. Smith peti-
tioned for habeas relief. The district court 
denied the petition, but the Tenth Circuit 
granted a certificate of appealability. The 
Tenth Circuit stated that the doctrine of 
collateral estoppel only protects against 
multiple criminal punishments for the 
same offense. The court found that in this 
case the termination proceeding would not 
have imposed a criminal punishment be-
cause the focus of the proceedings was to 
quickly resolve the placement of the chil-
dren and not set in place criminal penal-
ties. The court also stated that collateral 
estoppel only applies if an issue of ultimate 
fact has already been fully litigated and 
determined. The court found that the issue 

brought up in the criminal case is not the 
ultimate issue that was addressed in the 
termination proceeding because the former 
issue looked the abuse with aggravating 
factors—whether the abuse was “heinous 
and shocking to the court”—while the 
criminal proceeding did not require the 
jury to find aggravating factors. Smith v. 
Dinwiddie, No. 06-5116 (10th Cir. Dec. 
12, 2007). 
 

Contempt orders must be filed 
and set forth in detail the fac-
tual basis for the contempt 
conviction.  It is not enough 
that they are stated in the re-
cord. A judge may summarily 
convict and sentence an indi-
vidual for contempt in the 
courtroom if that judge has 
given proper notice. 
Schiff, Cohen, and Neun went to prison for 
income tax invasion.  Shortly after being 
released, Schiff opened a store in Las Ve-
gas where he sold books, tapes, and videos 
about how to “legally stop paying income 

taxes.”  Schiff represented himself during a 
twenty-three day trial in which he Schiff 
was convicted aiding and assisting in the 
filing of a false federal income tax return. 
He was also convicted of contempt fifteen 
times by the trial judge based for his inap-
propriate behavior in the courtroom. Schiff 
refused to heed warnings from the judge 
after he began to read parts of his book 
arguing that mandatory income tax was 
voluntary. He improperly questioned wit-
nesses and he also made statements sug-
gesting that the government lacked the 
power to investigate criminal violations of 
the Internal Revenue Code. Schiff chal-
lenged the contempt convictions on the 
ground that (1) the district court erred in 
failing to file the contempt orders, (2) the 
sentence violates his right to due process 
because he did not receive notice of the 
sentencing hearing, and (3) the sentence 
violated his Sixth Amendment right to a 
trial by jury because his sentence exceeded 
six months. The Ninth Circuit agreed on 
the first and second arguments and re-
manded, giving the lower court the oppor-
tunity to refile the contempt orders. The 
court said it was not sufficient that the 
court made the reasons for the sanctions 
clear in the record. The law is clear that 
contempt orders must be filed setting forth 
in detail the factual basis of the contempt 
conviction.  The court disagreed with 
Schiff’s second and third arguments stating 
that Schiff is assuming that where a person 
is cited for contempt during trial and pun-
ished after he is entitled to notice under the 
Fifth Amendment.  He also assumes that 
where a person is given a single punish-
ment for multiple acts, that person is enti-
tled to a jury trial if the punishment is for 
more than six months. The Ninth Circuit 
found that the district court summarily 
convicted and sentenced Schiff at the time 
each of the acts occurred and that he was 
given sufficient notice that the progressive 
punishment would be imposed for each act 
of contempt. United States v. Cohen, No. 
06-10145 (9th Cir. Dec. 26, 2007). 
 
 

Continued from BRIEFS  on page 8 

See BRIEFS  on page 11 

Ninth Circuit  

http://www.ck10.uscourts.gov/opinions/06/06-5116.pdf
http://www.ca9.uscourts.gov/ca9/newopinions.nsf/43D5031D4A836E41882573BD005C9130/$file/0610145.pdf?openelement
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 Lighter Side!!Lighter Side!!Lighter Side!!On The 
 
 
 

Mileposts 
 
By Attorney:  And where was the location of the acci-
dent? 

By Witness:  Approximately milepost 499. 

Attorney:  And where is milepost 499? 

Witness:  Probably between milepost 498 and 500. 

 

Confusing the Issues 
 Attorney:  What gear were you in at the moment of im-
pact? 

By Witness:  Gucci sweats and Reeboks. 

I forget... 
 
By Attorney: This Myasthenia Gavis, does it affect your 
memory at all?  
By Witness:  Yes. 

Attorney:  And in what ways does it affect your memory? 

Witness:  I forget things. 

Attorney:  You forget things? Can you give us an example 
of something you've forgotten? 

 

Compound Questions 
 
By Attorney:  When he went -- had you gone -- and had 
she -- if she wanted to and were able, for the time being 
excluding all the restraints on her not to go -- gone also -- 
would he have brought you -- meaning you and she -- with 
him to the station? 

By Opposing Counsel:  Objection your Honor! That ques-
tion ought to be taken out and shot. 

All posts are from http://www.re-quest.net/g2g/
humor/courtroom/index.htm 
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Statements are not custodial 
under Miranda and are, there-
fore, admissible if they are vol-
untarily made and can be ter-
minated by the defendant at 
any time. 
Edwards was found seriously injured in her 
apartment on the morning of July 9, 1996.  
She had suffered blows to the head and face 
that left lacerations in her skull that she died 
of shortly after being found  Saleh, Ed-
wards’ ex-husband, was a suspect.  Saleh 
was in jail for beating his son-in-law. De-
tective Ramirez went to the prison and in-
terviewed Saleh after reading him his 
Miranda rights. Saleh asked for an attorney 
and then began to cry saying that he wanted 
the electric chair so he could join Edwards. 
The next day, Saleh telephoned Ramirez 

and repeated what he had said the day be-
fore about wanting the electric chair so that 

he could be with Edwards. He denied kill-
ing Edwards. The State charged Edwards 
with first-degree murder. At trial, the State 
presented evidence that Saleh had a history 

of abusing Edwards, that after the attack 
Saleh had beaten his son-in-law in a similar 
manner, and that Edwards’ blood was found 
on a fascia board outside of Edward’s apart-
ment. The State also was allowed to intro-
duce the statements made by Saleh said 
during his telephone conversation with Ra-
mirez. Ramirez was convicted but appealed 
on the ground that the statements should not 
have been admitted. The Ninth Circuit de-
nied his appeal. It stated that the statements 
were not inadmissible under Miranda for he 
had made them during a telephone call that 
he had placed voluntarily and where he 
could have terminated the telephone conver-
sation at any time. Therefore, the telephone 
conversation was not custodial because cus-
todial interrogation requires that there is 
some restriction on his freedom of action 
resulting from the interrogation. Saleh v. 
Fleming, No. 04-35509 (9th Cir. Jan. 3, 
2008). 

UPC 

mailto:mnash@utah.gov
mailto:mjasperson@utah.gov
mailto:rweight@utah.gov
mailto:swtanner@utah.gov
mailto:dbuckner@utah.gov
www.upc.state.ut.us
http://www.ca9.uscourts.gov/ca9/newopinions.nsf/86EC10B161FE849C882573C50005BA1A/$file/0435509.pdf?openelement
mailto:bberkley@utah.gov
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Calendar 
Utah Prosecution Council (UPC)) 
And Other Utah CLE Conferences 

 
April 3-4  ANNUAL SPRING CONFERENCE     Red Lion Hotel 
   Case law update, legislative update, ethics and more    Salt Lake City, UT 
 
May 13-15  ANNUAL DOMESTIC VIOLENCE CONFERENCE   Zermat Resort 
   Held this year in conjunction with the annual CJC conference   Midway, UT 
 
August 7-8  UTAH MUNICIPAL PROSECUTORS SUMMER CONFERENCE  Zion Park Inn 
   Really good stuff for all whose caseload includes primarily misdemeanors Springdale, UT 
 
August 18-22  BASIC PROSECUTOR COURSE      University Inn 
   Substantive and trial skills training for new prosecutors   Logan, UT 
 
September 10-12 FALL PROSECUTORS TRAINING CONFERENCE   Iron Cnty Conf Center 
   The annual fall meeting for all Utah prosecutors    Cedar City, UT 
 
October 15-17  GOVERNMENT CIVIL PRACTICE CONFERENCE   Zion Park Inn 
   Specifically for civil side attorneys from county and city offices  Springdale, UT 
 
November 2008 ADVANCED TRIAL SKILLS TRAINING     Date & Location TBA 
   This will probably be a homicide related course    location pending 
 
November 12-14 COUNTY ATTORNEYS’ EXECUTIVE MEETING & UAC CONFERENCE Dixie Center 
   The only opportunity during the year for county/district attorneys to meet St. George, UT 

The 2008 Training 

National Advocacy Center (NAC)  
 
 

A description of and application form for NAC courses can be accessed by clicking on the course title or by contacting Utah Prosecution 
Council at (801) 366-0202; e-mail: mnash@utah.gov. 

 
Federal funding for the National Advocacy Center has yet to be resolved.  In the meantime, NDAA continues to offer 
courses at the NAC, albeit not with full reimbursement of expenses as in the past.  Students who attend the NAC are 
asked to pay for most of their expenses.  For specifics, contact the NAC directly. 

 
See the table  TRIAL ADVOCACY I       NAC 

for course dates A practical, hands-on training course for prosecutors    Columbia, SC  
on the following page. 

See NAC SCHEDULE on page 13 

www.upc.state.ut.us
www.upc.state.ut.us
www.upc.state.ut.us
www.upc.state.ut.us
www.upc.state.ut.us
www.upc.state.ut.us
www.upc.state.ut.us
www.upc.state.ut.us
http://www.ndaa.org/pdf/nac_schedule_apr_sept_08.pdf
mailto:mnash@utah.gov
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April 7-11  BOOTCAMP: AN INTRODUCTION TO PROSECUTION   NAC 
June 16-20  A course for newly hired prosecutors     Columbia, SC 
August 11-15  Reg. deadlines: Jan. 30th for the April course; Feb. 15th for the June course; April 11th for the Aug. course 
 
August 25-28  CROSS-EXAMINATION       NAC 

  A complete review of cross-examination theory and practice   Columbia, SC 
   The registration deadline is April 25th 
 
September 22 - 26 TRIAL ADVOCACY II       NAC 
   Practical instruction for experienced trial prosecutors   Columbia, SC 
   The registration deadline is May 16th 

Calendar con’t 
NAC SCHEDULE continued  from page 12 

Course Date Course Number Registration Deadline 

July 28 - August 12-08-TA1 March 28th  
August 18-22 13-08-TA1 April 18th 

September 8-12 14-08-TA1 May 2nd 

September 29 - October 3  15-08-TA1 Mar 23rd 

National College of District Attorneys (NCDA) and  
American Prosecutors Research Institute (APRI)  

 
March 30 - April 3 PROSECUTING DRUG CASES - NCDA     Myrtle Beach, SC 
 
April 6-10  CONTEMPORARY TRIAL ISSUES - NCDA*    Lake Tahoe, NV 
 
April 21-25  MEETING CHALLENGES IN PROSECUTION & VICTIM ADVOCACY* Chicago, IL 
 
May 4-8  SPECIAL PROSECUTIONS COURSE - NCDA*    San Diego, CA 
 
May 18-22  OFFICE ADMINISTRATION COURSE - NCDA*    Marco Island, FL 
 
June 1-11  CAREER PROSECUTOR COURSE - NCDA*    Charleston, SC 
   The one course that should be attended by everyone who make prosecution their career 
 
June 22-26  CRIME SCENE INVESTIGATIONS - NCDA*    Las Vegas, NV 
 
* For a course description and on-line registration for this course, click on the course title or call Prosecution Council at 
(801) 366-0202, e-mail: mnash@utah.gov. 

http://www.ndaa.org/pdf/nac_schedule_apr_sept_08.pdf
http://www.ndaa.org/pdf/nac_schedule_apr_sept_08.pdf
http://www.ndaa.org/pdf/nac_schedule_apr_sept_08.pdf
http://www.ndaa.org/ncda/ncda_course_pros_drug_cases_08.php
http://www.ndaa.org/ncda/ncda_course_contemporary_trial_issues_08.php
http://www.ndaa.org/ncda/ncda_course_meeting_challenges_08.php
http://www.ndaa.org/ncda/ncda_course_special_pros_08.php
http://www.ndaa.org/ncda/ncda_course_office_admin_08.php
http://www.ndaa.org/ncda/ncda_course_career_pros_08.php
http://www.ndaa.org/ncda/ncda_course_crime_scene_investigations_08.php
mailto:mnash@utah.gov

