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ACCA, staterecidivism statutesand
predicate offenses

Defendant Rodriquez was con-
victed of being afelon in possession of
afirearm. According to the Armed Ca
reer Criminal Act (ACCA, 18 U.S.C.
8924(e), the minimum prison term re-
quirement for his offense given at least
three prior convictions of violent felo-

nies/serious drug crimes was 15 years.

The district court was not con-
vinced Rodriquez’ previous convic-
tions qualified as serious drug offenses
for the purposes of enhancement under
the ACCA because the maximum
prison term for first time offenders of
those crimes was 5 years. The govern-
ment argued that the convictions did
qualify as predicate offenses because
the defendant faced up to 10 years un-
der the state recidivism statute. The
district court ruled that the recidivist
provision is separate form the substan-
tive drug law in Rodriquez' case, and
that facialy, the statutory definition of
offenses prevented them from serving
as ACCA predicates.

The Supreme Court disagreed,
ruling that the defendant’ s prior record
does bear on the seriousness of the of-
fense in question, since an offense
committed by a repeat offender is
thought to reflect greater culpability
and merit greater punishment. ACCA
isarecidivist statute; Congress must
have had state recidivist provisonsin
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mind and understood that maximum
penalties, as prescribed by state law,
may be increased by state recidivist

provisions. United Satesv. Rodriquez,
No. 06-1646 , May 19, 2008
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Carrying explosives“during” the
commission of afelony

The federa statute outlawing
explosives during the commission any
federal felony offense requires no rela-
tionship between the act of carrying
the explosives and the underlying fel-
ony. Only atemporal connection need
exist between the two acts.

The defendant had plans to
detonate explosives at the Los Angeles

See BRIEFS on page 2
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International Airport. While attempting
to cross the border in Washington state,
he lied to customs agents, who found
explosives in his vehicle during a search.

The defendant was convicted of
making false statements to customs
agents and of carrying explosives during
that felony in violation of 18 U.S.C. 8§
844(h)(2), which provides that one who
"(2) carries an explosive during the com-
mission of any felony which may be
prosecuted in a court of the United
States' is subject to 10 years imprison-
ment on top of the punishment for the
underlying felony.

The 9th Circuit reversed the de-
fendant’ s conviction on the latter charge,
ruling that the statute requires some
nexus between carrying explosives and
the underlying crime. The Supreme
Court reversed the 9" Circuit, holding
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that both the clear language of the statute Consent of defendant not necessary
and the legidative history underminethe for magistratejudgeto preside over

notion that there need be any relation-
ship between the two acts committed by
the defendant. The Court determined
that the term “during” in the statute de-
notes a temporal link between the carry-
ing of explosives and the underlying fel-
ony, and that because the defendant had
the explosives at the time he made the
fa se statements, he was carrying them
“during” the commission of that off

United Sates v. Ressam, No. 07-455,
May 19, 2008

Case Summaries

United States Supreme Court (p. 1-3)

United States v. Rodriquez - ACCA, recidivism provisions, predicate offenses
United States v. Ressam - Carrying explosives during commission of a felony

jury selection.

The personal consent of a
crimina defendant is not required before
afedera magistrate judge may rely on
defense counsal's consent to preside over
jury sdlection in afederal felony prose-
cution. The Federal Magistrates Act, at
28 U.S.C. 8636(b)(1)(A), permits the
district court to designate any pretria

. matter to the determination of the magis-

trate judge, with the exception of eight
enumerated types of motions. Section
636(b)(3) allows delegation to magis-
trate judges of "such additional duties as
are not incons stent with the Constitution
and laws of the United States."

In prior decisions, the Court has
established that the "additional duties’
that the statute permits a magistrate

See BRIEFS on page 3
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judge to undertake include presiding at
voir dire and jury selection provided
thereis consent but not if there isan
objection. The court has aso held that
some rights, such as the right to plead
guilty or theright to counsel, are so
fundamental that a court may not rely
on awaiver by defense counsel
and must ensure that an accused
has personally made an informed
waiver. The court explained that
the distinction between those
rights that require persond, in-
formed waivers by defendants
themselves and those rights
whose waivers may be effected
by counsdl turns on the "nature of
theright at issue." Emphasizing
the "practical necessity” of giving
attorneys authority to make tacti-
cal decisions, the court decided
that requiring personal approval
from defendants themselves could
necessitate lengthy explanations that
may be difficult for lay people to un-
derstand at the moment "and that might
distract from more pressing matters as
the attorney seeks to prepare the best

defense.” Gonzalez v. United States,
No. 06-11612, May 12, 2008

Sixth Amendment right to counsal
attaches at first instance defendant
isbefore ajudge.

Petitioner Rothgery was arrested for
possession of afirearm based on erro-
neous information that he had a previ-
ously committed afelony. Rothgery
was brought before a magistrate judge
for a“15.17” probable cause hearing
with an officer. Rothgery was then
committed to jail and released after
posting bond. An indigent defendant,
Rothgery made several written and
ora attempts to receive counsel but
was ignored. He was subsequently in-
dicted and rearrested, his bond was

increased, and he was jailed. He then
received an attorney.

Rothgery brought a42 USC
81983 action against Gillespie County,
claiming that his Sixth Amendment

right to counsel had been violated. Had

he been provided an attorney within a

reasonable time, Rothgery argued he
would not have been indicted, rear-
rested, or jailed. Gillespie County ar-
gued that its unwritten policy wasto
deny indigent defendants counsel until
an indictment is entered, but not at a
“15.17" hearing, during which prose-
cutors are not present or involved. The
Supreme Court held that the point of
attachment of counsel for Sixth
Amendment purposesis the first in-
stance when a defendant is brought
before ajudge, learns the charge
against him, and his freedom is re-
stricted. Prosecutor involvement does
not determine right to counsel. The
Supreme Court vacated the ruling and

remanded the case. Rothgery v. Gilles-
pie County, Texas, No. 07-440, June
23, 2008
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Utah Supreme
Court

GRAMA classifications

Marcia Rice, former
employee at the Sdlt Lake
County Clerk’s Office, filed a
sexual harassment complaint
againgt Chief Deputy Nick Flo-
ros and an EEOC complaint
againgt Floros, the County, and
County Clerk Sherrie Swensen.
Independent attorneys retained
by Didtrict Attorney David
Y ocum to investigate the case
found that Floros engaged in
“egregious violations’ of county
policy in his behavior toward
Rice. While abrief summary of
the report investigating sexua harass-
ment was released, the County classi-
fied the full report (and al sexual har-
assment investigation reports) as pro-
tected and denied a GRAMA request
by the Deseret Newsto release the re-
port. The Deseret News filed suit.

The trial court found that the
County’ s classification was permissi-
ble because the report contained infor-
mation that, if released, congtituted a
“clearly unwarranted invasion of per-
sona privacy” - an exception to disclo-
sure provided by GRAMA. The De-
seret News appesled the tria court’s
ruling.

The purpose of GRAMA isto
advance the cause of governmental
transparency and accountability. When
competing interests fight to a draw,
disclosure wins. The Utah Supreme
Court held that the government’s alle-
giance must be to the god's of
GRAMA and not to its pre-determined

[See BRIEFS on page 5
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NICKNAME
Smed

FAMILY
Oldest of six children; married to
Lynette with 5 children

HOMETOWN
Bountiful, Utah

FIRST JOB
Painter with a native Dutchman

CHILDHOOD DREAM JOB
Forest ranger

HOBBIES

Fishing, camping and hiking,
coaching soccer, mountain biking,
and yard work

FAVORITE QUOTE

People are about as happy as they
make their minds up to be. -
Abraham Lincoln
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J. Mark Snedl ey,
Heber City Attorney

J. Mark Smedley (or Mark, as he prefers to be called), became inter-
ested in practicing law while growing up watching his father, Stanley Mark
Smedley, practice law in David County with Bean, Bean & Smedley. Of his
father, Mark says, “His greatest qualities were his integrity, his diligence at
whatever he was working at, and the fact that he didn’t take himself too seri-
ously.” Mark graduated from with a Bachelor’s degree in English and Literature
in 1988 and attended law school at the University of Utah, graduating in 1992.

Mark began working as a prosecutor after moving to Heber to assist his
uncle Jm, who was the city attorney at the time. The most challenging aspect of
his job as a prosecutor has been “weighing what isfair and just given the many
different fact scenarios when determining whether to prosecute.” His most re-
warding experiences have come through DUI convictions and interactions with
victims in domestic cases. Of his favorite memory as a prosecutor, Mark says,
“Soon after my marriage, when | was a young prosecutor in Heber, my new
bride and her family came to watch her new husband prosecute a series of cases.
The most interesting case that whole morning was a dog-bite matter. As much
as | wanted to impress my new bride and family, there’ s just so much you can
put into a dog-bite case. | asked as many questions and made it as interesting as
| could. It has become afun story told at the family reunions as new son-in-
laws marry into the family, how the young prosecutor tried to squeeze out as
much drama as he could in a dog-bite case.”

Mark thinks the most important qualities a prosecutor can have are pre-
paredness, athick skin, the ability to make decisions independently and objec-
tively, the courage to do the right thing even if it's unpopular or difficult, and a
kind heart. Mark would like to see more courts, more judges, and more jail
space in the criminal justice system. Mark thinks there will be more crime in the
future, because “the population is growing, particularly here in the Western
United States. | think the disintegration of the family is having a direct affect
on delinquency of the youth and unlawful practices of the adults, and | don’t see
the trend of marriage and family improving substantially in the near future.”
About himsdlf as a prosecutor, Mark says, “[I have an] ability to draw from a
broad spectrum of experiencesin atypica everyday Norman Rockwell-type
life. | like to think | am approachable and not easily angered. But even as| find
that unique, it may not be anything different than your general prosecutor any-
where in the state of Utah.” Of his profession, Mark says“| derive an abiding
satisfaction with the practice of law. However, that is just one aspect and com-
ponent of my life. | have many other interests and some are more important
than others, but al seem to contribute to and enhance my ability as an attorney.”
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record classification. The County had
an obligation to conduct a neutral
evaluation of the GRAMA status of the
report without regard to its existing
classification. The Court ruled that the
record in question did not fit into any
of the statutorily protected classes of
GRAMA and that despite the personal
nature of sexual harassment reports,
considerations of public interest might
overwhelm privacy concerns, particu-
larly in regard to public officials en-
gaging in misconduct during perform-
ance of their public duties. The Court
reversed the lower court’s ruling and
determined that the report had been
incorrectly classified as protected.

that period, but they were not admitted
into evidence. His counsdl did not re-
search the basis for Eyre’s estimates
and did not call atax expert to analyze
Eyre stax status. Following his con-
viction, Eyre retained new counsdl for
the sentencing phase of histria, and
that counsel called an expert to prepare
and discuss Eyre' s returns, which re-
veded little or no tax deficiency for all
the yearsin question.

On appedl, the Supreme Court
ruled that atax deficiency is a neces-
sary element of tax evasion, and that
the government must show tax was due
and owning - not smply that Eyre
earned income and did not file atax
return. The question of whether Eyre
had atax deficiency was never submit-
ted to the jury, and Eyre stria counsel
never objected to that omission in the
jury ingtructions. The Court found that
thetrial counsel’s actions met the
Strickland standard because counsdl’s
performance was deficient and that
deficiency led to a prejudiced defense,

_ affecting the outcome of Eyre's case.

The Court reversed Evre' s convictions,

Deseret News v. Salt Lake City Corp.,
Utah Sup. Ct., No. 20060454, March
28, 2008

Tax deficiency isa necessary ele-
ment of tax evasion.

Defendant Eyre appedled his
conviction on six counts of felony tax
evasion. He argued that the govern-
ment did not prove the existence of a
tax deficiency, which is a necessary
element of tax evasion, and claimed he
received ineffective assistance of coun-
sl

Eyre claimed at tria that dur-
ing the years he did not file a State tax
return, he had no tax liability. He pro-
vided worksheets on which he calcu-
lated his income and loss estimates for

The Prosecutor

and remanded the case. Utah v. Eyre,
Utah Sup. Ct., No. 20050664, February

22, 2008

Utah Court of

Appeals

DUI and breath test suppression
Where a DUI charge originates
in justice court and the breath test is
suppressed, the prosecution may prop-
erly appeal the suppression order to the
district court by certifying that the sup-
pression order “prevents continued
prosecution,” even where there is other
unsuppressed evidence of impairment

H\

which could support continued prose-
cution on the “under the influence”
prong, and the district court may not
evaluate the merits of the prosecution’s
certification. However, if the district
court affirms the justice court suppres-
sion order, the DUI charge must be
dismissed in its entirety, notwithstand-
ing the remaining unsuppressed evi-
dence of impairment. One effect of
this decision is that municipa prosecu-
tors who originate misdemeanor DUI
charges in justice court have lesser
appel late remedies than their counter-
parts who originate misdemeanor DUI
chargesin district court, since breath
test suppression ordersin district court
could receive interlocutory review by
the court of appeals (which is a matter
of discretion) without the appellate
ruling being dispositive of the entire
DUI charge— this effect seems nonsen-

sica since most DUIs around the state

originate In justice court. Salt Lake
City v. Hon. McCleve, Utah Sup. Ct.,
2008 UT 41

Trial court’slatitude in restricting
expert testimony.

Clopten appedl s his conviction
for murder, failure to respond to a po-
lice command, and possession of a
dangerous weapon by arestricted per-
son. At a concert

| See BRIEFS on page 7 |
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Murder or Suicide?

At the 1994 annual awardsdinner given for Forensic Science, AAFS President Dr. Don
Harper Mills astounded his audience with the legal complications of a bizarre death. Here
isthestory.

On March 23, 1994 the medical examiner viewed the body of Ronald Opus and concluded that he died from a
shotgun wound to the head. Mr. Opus had jumped from the top of aten-story building intending to commit suicide.
He left anote to the effect indicating his despondency.

As hefell past the ninth floor, hislife was interrupted by a shotgun blast passing through a window, which killed
him instantly. Neither the shooter nor the deceased was aware that a safety net had been installed just below the
eighth floor level to protect some building workers and that Ronald Opus would not have been able to complete his
suicide the way he had planned.

“Ordinarily,” Dr. Mills continued, “a person who sets out to commit suicide and ultimately succeeds, even though
the mechanism might not be what he intended, is still defined as committing suicide.” That Mr. Opus was shot on
the way to certain death, but probably would not have been successful because of the safety net, caused the medi-

cal examiner to feel that he had a homicide on his hands.

The room on the ninth floor, where the shotgun blast emanated, was occupied by an elderly man and his wife.
They were arguing vigorously and he was threatening her with a shotgun. The man was so upset that when he
pulled the trigger he completely missed hiswife and the pellets went through the window striking Mr. Opus. When
oneintendsto kill subject “A” but kills subject “B” in the attempt, oneis guilty of the murder of subject “B.”

When confronted with the murder charge the old man and his wife were both adamant and both said that they
thought the shotgun was unloaded. The old man said it was a long-standing habit to threaten his wife with the
unloaded shotgun. He had no intention to murder her. Therefore the killing of Mr. Opus appeared to be an acci-
dent; that is, if the gun had been accidentally loaded.

The continuing investigation turned up awitness who saw the old coupl€’ s son loading the shotgun about six
weeks prior to the fatal accident. It transpired that the old lady had cut off her son’s financial support and the son,
knowing the propensity of hisfather to use the shotgun threateningly, loaded the gun with the expectation that his
father would shoot his mother.

Since the loader of the gun was aware of this, he was guilty of the murder even though he didn’t actually pull the
trigger. The case now becomes one of murder on the part of the son for the death of Ronald Opus. Now comes the
exquisite twist.

Further investigation reveal ed that the son was, in fact, Ronald Opus. He had become increasingly despondent over
the failure of his attempt to engineer his mother’s murder. Thisled him to jump off the ten-story building on March
23, only to bekilled by a shotgun blast passing through the ninth-story window. The son had actually murdered
himself so the medical examiner closed the case as a suicide. Bizarre or what?

A true story from the Associated Press. Reported by Kurt Westervelt.

Taken from DUTY FIRST —Vol. 7, No. 2—Spring 2006, p. 22
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in 2002, Clopten and his group had an
altercation with the victim and his
group. After the concert, multiple wit-
nesses saw Clopten approach the vic-
tim and shoot him twice in the head.
Clopten argues that the trial court erred
when it excluded expert testimony re-
garding the falibility of eyewitness
identifications. Additionally, he claims
he received ineffective assistance of
counsel.

Thetria court has wide discre-
tion in determining the admissibility of
expert testimony, and review of such is
made under the abuse of discretion
standard and will not be reversed
unless it exceeds the limits of reason-
ability. The tria court issued ajury
instruction regarding the fallibility of
eyewitness identifications, which was
nearly verbatim to the instruction rec-
ommended by the Utah Supreme Court
in such cases. Clopten’s appedl is not
based on the instruction, but the Court
followed precedent and alowed the
trial court significant deference to ex-
clude expert testimony, finding no
abuse of discretion.

Clopten argued ineffective
assistance of counsel because his attor-
ney did not obtain documents regard-
ing a sentencing reduction for one of
the eyewitnesses to the crime. Since
counsel thoroughly cross-examined the
witness and testimony about the reduc-
tion was included, it is unlikely that the
inclusion of the documents would have
had any bearing on the outcome of the
trial. Counsdl’ s performance was not
so deficient as to fall below an objec-
tive standard of reasonableness. Sate
of Utah v. Clopten, Utah Ct. of App.,
No. 20060254-CA, May 30, 2008

Trial court errorsnot impacting the
outcome of the proceedings are not
groundsfor areversal.

The Prosecutor

Defendant Otterson appealed
conviction for solicitation to commit
aggravated murder, arguing thetrial
court made numerous errors. While
awaiting tria on forcible sex abuse of
achild, sodomy of a child, and other
crimes, Otterson wrote aletter to his
wife confessing to his crimes and sev-
eral others previously unknown. His
wife alerted jail authorities, and prose-
cutor Sturgill offered Otterson a plea
deal for severd of the crimes Otterson
confessed to, which he accepted.

Otterson began speaking with
inmates Hill and Watson about hiring a
hitman to kill Sturgill. Both inmates
contacted jail authorities about Otter-
son' s requests, and an undercover po-
lice officer posing as a hitman had jail-
house conversations with Otterson
about killing Sturgill Otterson’s
mother provided cash for the hit, and
Otterson was arrested and charged.

Otterson argued that the trial
court erred in omitting a portion of the
testimony offered by inmate Cum-
mings regarding inmate Hill, who testi-
fied for the prosecution. The Court
held that Otterson was able to impugn

Hill’ s testimony on the stand, and that
any error in limiting the testimony was
harmless given ample evidence sup-
porting Hill’ s testimony against Otter-

son. Additionally, Otterson argued the
trial court erred in excluding his con-
fession letter from evidence. While the
Court of Appeals was unsure why Ot-
terson believed the letter cut in hisfa-
vor, it held that Otterson was able to
testify as to its contents and that de-
fense counsel referred to it in closing
arguments. If error existed by the trial
court, no prejudice resulted.

Finaly, Otterson argued cu-
mulative error on the part of thetria
court, and the Court of Appedls found
either no error in the alleged instances
or error that, if it existed, had no bear-
ing on the outcome of the proceedings.
The Court of Appedls affirmed Otter-

s0on's conviction. Sate of Utah v. Ot-
terson, Utah Ct. of App., No.
20061080-CA, April 17, 2008

Appropriate screening must occur if
defendant’s counsel joins a prosecu-
tor’soffice.

Defendant McClellan appealed
his rape conviction. Attorney Hadfield
represented him until three days before
tria, then took a position with the Utah
County Attorney’s Office - the agency
prosecuting McClellan. McClellan ar-
gues that the trial court committed
plain error when it failed to disqudify
the entire Utah County Attorney’s Of-
fice after his former attorney joined the
office.

The Court of Appeals adopted
the mgjority rule on thisissue, which
holds that to ensure faith and integrity
in the crimina justice system, an entire
prosecutor’ s office will be assumed to
be privy to the confidences obtained by
aformer defense counsel and must be
disqualified. However, the prosecutor
may rebut by showing that appropriate
screening processes took place, isolat-
ing the former counsel from the related
criminal prosecu-

See BRIEFS on page 8
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tion. In McClelan’s case, the record
was incomplete as to the screening
processes for his former counsel. In
such a case, the inadequacy of the re-
cord must be construed against the de-
fendant unless he can show his counsdl
acted ineffectively in assisting him.
McClellan did not show a clear, spe-
cific deficiency of histrial counsdl.
The Court of Appeals affirmed. Sate
of Utah v. McClellan, Utah
Ct. of App., No. 20051048-
CA, February 22, 2008

Theft enhancement offenses
Defendant Hall appealed his
conviction for theft asa 3
degree felony, arguing that
the district court wrongly en-
hanced the charge from a
Class B misdemeanor based
on prior convictions for theft
and burglary of avehicle. - :
Hall claims that athough the ,? '
theft conviction qualifies as .
an enhancing offense, the vehicle bur-
glary does not qudify as aburglary for
theft enhancement purposes.

Utah Code Annotated § 76-6-
412(1)(b)(ii) statesthat an “actor who
has been twice before convicted of
theft, any robbery, or any burglary
with intent to commit theft” may have
his offense enhanced. The use of the
“any burglary” phrase indicates the
legidature’ s awareness that several
types of burglary exist and indicate its
intent to include in the statute any bur-
glary that satisfies the intent require-
ment. The Court of Apped s ruled that
Hall’s reading of the statute, which
was so harrow as to exclude burglary
of avehicle, contradicted the plain
meaning of the statute and undermined
the apparent legidative intent in creat-
ing an enhancement penalty for those
who repeatedly commit theft-rel ated

The Prosecutor

offenses. Hall’ s conviction was af -

firmed. Sate of Utah v. Hall, Utah Ct.
of App., No. 20070350-CA, April 24,
2008

Testimony immaterial to any fact of
acriminal charge cannot be admit-
ted to be used solely for context
Defendant Havatone appealed her con-
viction for possession of a controlled

.-'I 'Ill
] II'II ..._. Fa
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substance, arguing that the trial court
abused its discretion by allowing testi-
mony, cross examination, and closing
argument statements regarding a prior
forgery conviction.

Before trial, the parties agreed
that Havatone' s forgery conviction and
her admission that she had committed
forgery would not be mentioned at her
trial for possession of a controlled sub-
stance. The morning of trial, the prose-
cution wanted to bring evidence of the
admission, and thetria court alowed
it. The arresting officer testified about
Havatone' s arrest warrant for forgery
and during cross examination of Hava
tone, the prosecutor questioned her at
length about her forgery. Additionally,
during closing arguments, the prosecu-
tor spoke about Havatone' s forgery
and indicated she had been convicted
of passing bad checks, although no

hh\

evidence existed in the record to sup-
port the contention.

The Court of Appealsruled
that the trial court erred when it a-
lowed testimony about the arrest war-
rant for forgery, a detail that did not
prove afact material to the drug charge
and should not have been admitted
solely for context or to paint a picture
for the jury. Smilarly, Havatone's ad-
mission is not material to
any fact of the drug charge
and should have been omit-
ted. The Court of Appeals
reversed the conviction
based on the cumulative er-
ror doctrine. Sate of Utah v.
Havatone, Utah Ct. of App.,
No. 20070135-CA, April 10,
2008

Reasonable suspicion for
sear ch and seizure may be
gleaned from facts gained
through a dispatch report
Defendant Martinez appeals his con-
viction and the trial court’s denia of
his motion to suppress evidence, argu-
ing that his arresting officer had no
reasonable, articulable suspicion of
crimina behavior when he conducted a
traffic stop on the vehicle Martinez
was a passenger in, violating his con-
stitutional rights.

In February 2006, aworker at
an Ogden Texaco caled police regard-
ing the suspicious behavior of three
individuals outside her convenience
store. When police arrived, the indi-
viduals had driven away in their vehi-
cle but were eventually stopped down
the road. A check on the occupants--
who were acting suspicioudy in the
vehicle prior to the stop--yielded ano
bail warrant on Martinez. A search of
his backpack revealed marijuana and
other controlled

See BRIEFS on page 9
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The stop was initiated under
level 2 of Satev. Markland, in which
an officer may seize aperson if he has
an articulable suspicion that the person
has committed or is about to commit a
crime. The Court of Appeals held that
the officer’s suspicion may come from
facts he has not observed, but that came
from adispatch report. In this case, the

officer arrived at the scene and found

the persons, vehicle and location to be
substantially the same as what he re-
ceived in the dispatch report from the
eyewitness. In comparing authoritative
search and seizure cases such as Terry
v. Ohio and United Satesv. Cortez
(both United States Supreme Court), the
Court of Appedls ruled that reasonable,
articulable suspicion existed, warranting
a search and seizure, and that the offi-
cer's actions did not violate Martinez

Fourth Amendment rights. Sate of Utah
v. Martinez, Utah Ct. of App., No.
20061010-CA, March 13, 2008

tion of burglary, smple assault and ag-
gravated assault, alleging numerous
errors by the trial court an ineffective
stance of counsdl.

The Court of Appealsrefused to
address many of the Defendant’s claims
because of lack of preservation, inade-
quate briefing, or failure to marsha the
evidence. The Defendant did not point
in the record to issues of verdict incon-
sistency or jury instruction that were
preserved. The Defendant failed to
show he was prejudiced by the striking
of two jurors over defense counsdl’s
objections or that he appropriately pre-
served objections to jury composition.
Additionally, the Defendant failed to

| show his counsel performed deficiently

or failed to make legaly warranted ob-
jections during trial.

Defendant challenged the suffi-
ciency of evidence on the burglary
charge. In West Valley City v. Majestic
Inv. Co., the Utah Supreme Court ruled
that a defendant making such an appedl
must present “every scrap of competent
evidence introduced at trial supporting
the findings the defendant resists.” 818
P.2d 1311, 1315. Where the defendant
(asinthis case) doesn't
“marshal” evidence to meet the West
Valley City requirement, the evidence is
presumed to support the verdict. The
Court of Appeals affirmed the convic-

Defendant must “marshal” all evi-
dence from trial related to issue of his
appeal

Defendant Chavez-Espinoza s cousin,
Ramirez, returned cocaine he purchased
from Defendant’ s friend, angering the
Defendant, who went to Ramirez’ home
to fight him. He hit Ramirez numerous
times and eventualy cut him with a
knife. Defendant appealed his convic-

The Prosecutor

tion. Sate of Utah v. Chavez-Espinoza,
Utah Ct. of App., No. 20061090-CA,
May 22, 2008

Jury can assign weight of sobriety
test refusal asit seesfit

Defendant Longoria appesdls his convic-
tion for DUI and reckless driving. He
received anew tria after objecting to
two jury instructions, during the second
trial, he again objected to two jury in-
structions concerning his refusal to sub-
mit to field sobriety tests. Longoria ar-

"""----.

gues the instructions did not include
language stating his refusal to submit to
the tests may be supported by innocent
reasons. The Court of Appeals deter-
mined that the language of the instruc-
tions did not adversely affect

Longorid s presumption of innocence
and did not shift the burden to his de-

fense, stating rather that the jury could
assign the weight of refusal evidence as

it saw fit. Orem City v. Longoria, Utah
Ct. of App., No. 20070218-CA, May
15, 2008

Tenth Circuit

Driving at a slow speed alone does not
constitute obstructing or impeding
traffic

A police offlcer who observed a
u wLggm ickup truck
S traveling 45
iy mphinabs5
' mph zone
lacked the rea-
sonable suspi-
cionrequired
by the Fourth
b Amendment to
| justify atraffic
stop for imped-

ing traffic, ac-
. cording to the
104 Circuit.
The defendant was stopped on a

road with multiple blind curves during
good driving conditions. His covered
truck had someillega diensinit, and
he was charged with transporting them
in violation of federal law. N.M. Stat.
Ann. 8§ 66-7-305(A), forbids driving "at
such asow speed as to impede the nor-
mal and reasonable movement of traf-

| See BRIEFS on page 10 |
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fic." The 10t Circuit held that “driving
at a speed moderately below the speed
limit does not, without more, of
itself constitute obstructing or
impeding traffic." United Satesv.
Valadez-Valadez, 10th Cir. Ct. of
App., No. 06-2341, May 12, 2008

Habeas after Mudadin

Under the standard for
granting federal habeasrelief set
out in the Antiterrorism and Ef-
fective Death Pendty Act, 28
U.S.C. §2254(d)(1), afedera
court may not grant relief on a
claim of legd error adjudicated
by a state court unless the state
court's decision "was contrary to,
or involved an unreasonabl e application
of, clearly established Federal Law as
determined by the Supreme Court of the
United States."

In Mudladin, however, the Su-
preme Court said that the fact that it had
never issued any rulings directly ad-
dressing the impact of private individu-
als conduct on the fairness of trias
barred the lower federa courts from
granting relief on the basis of trial spec-
tators conduct. The 10t Circuit held
that post-Musladin, federa courts areto
treat federal law as clearly established
only if there is Supreme Court case law
involving facts at least closely related or
similar to the case under consideration.
It added that, although the legal rule at
issue need not have had its genesisin
the closdly related or similar factual
context, the Supreme Court must have
expressly extended the lega rule to that
context. The court said that Mudladin
further clarified that a habeas court's
threshold determination that there is no
clearly established federal law is ana-
Iytically dispositive. Therefore, in the
absence of clearly established federa
law, afedera court need not assess
whether a state court's decision was

The Prosecutor
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"contrary to" or involved an
"unreasonable application” of such law.

LN\

\

Thiswas not so clear prior to Mudadin,
it said. The court added that its own
prior decisions evinced alack of clarity

'-—-u_._‘_'
Court decided that "the Fourth Amend-

ment has drawn afirm line at the en-
trance to the house," and it estab-

lished a genera rule that police
must have awarrant to arrest

someone in his or her home. The
Court held that although the ar-
resting officers remained outside
the defendant's residence, it is the
location of the arrested person,
not the officers, that determines
the place of arrest for Payton pur-
poses. And athough there was no
direct evidence that the officers
ordered the defendant to open the
door, their actions amounted to
such a command, the court ruled.
It said that the number and man-
ner of the officersin this case would
lead a reasonable person to conclude he

on that Issue. House v. Hatch, 10th Cir.
Ct. of App., No. 05-2129, May 6, 2008

was not free to ignore them. United
Satesv. Reeves, 10th Cir. Ct. of App.,
No. 07-8028, May 7, 2008

Arrest at home without a warrant not

allowed by Payton

A Defendant was subjected to a

de facto warrantless arrest in his home,
in violation of the Fourth Amendment,
when he emerged from his home at the
request of officers who made telephone
calls to his home and repeatedly knock
at his door in the wee hours of the
morning.

The Defendant was sought in
connection with an assault earlier in the
day. There were reports he had afire-
arm. At about 3 am., four officers went
to the motel room where the defendant
had been living. After repeated unan-
swered calls from the front desk, the
officers knocked loudly on his door and
windows for 20 minutes, announcing
themselves as police. Findly, the De-
fendant stepped out and was formally
arrested.

In Payton v. New York, 445
U.S. 573 (1980), the U.S. Supreme

Trial court must both identify and
apply correct governing principle of
law from Supreme Court precedent

Habeas petitioner Brown was
convicted of the rape of a 9-year-old. At
trial, the prosecution’ s expert testified
correctly that there wasa 1 in 300,000
chance the DNA recovered was the pe-
titioner’s. When pressed, he incorrectly
stated that the DNA recovered at the
scene had a 99.99967% chance of being
the petitioner’s.

The Mueller Report, presented
as evidence by the petitioner in subse-
quent proceedings, discusses the
“prosecutor’ s fallacy” —wrongly conflat-
ing the probability of arandom match
of DNA with the probability of a defen-
dant’s guilt. The Nevada Supreme
Court upheld Brown’s conviction, find-

See BRIEFSon page 11
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ing that the “1 in 300,000" figure could
alone lead ajury to reasonably be con-
vinced of the defendant’s guilt. The 9h
Circuit ruled that the Nevada Supreme
Court’s holding that the evidence was
sufficient to sustain a conviction was
contrary to established Supreme Court
precedent for sufficiency of evidence as
st forth in Jackson v. Virginia, 43 US
301 (1979). The Court held that the Ne-
vada Supreme Court’ s standard required
a“reasonable jury—not arationa one’
and didn’t focus on evidence of the es-
sential elements of the crime. Nevada
identified the correct governing princi-
ple from U.S. Supreme Court decisions
but did not reasonably apply that princi-
ple to the facts. The 9" Circuit held that
the Nevada Supreme Court should have
excluded al of the DNA expert testi-
mony from its assessment of the suffi-
ciency of evidence of guilt. Not doing
so rendered the tria “fundamentally
unfair,” resulting in the 9" Circuit over-
turning Brown’s conviction. Brown v.
Farwell, 9th Cir. Ct. of App., No. 07-
15592, May 5, 2008

Sarbanes-Oxley Act hasapplication
to crimes outside therealm of white-
collar offenses

A provision of the 2002 Sar-
banes-Oxley Act that criminaizes
knowingly making false entriesin re-
cords with the intent to impede or ob-
struct a federa investigation can apply
to lies entered in a police use-of -force
report. The 11t Circuit rejected an argu-
ment that application of the statute out-
side the context of white collar crimeis
adenia of the due process requirement
of fair notice.

The statute, 18 U.S.C. §1519,
applies to anyone who "knowingly a-
ters, destroys, mutilates, conceals, cov-
ers up, fasfies, or makes afase entry
in any record, document, or tangible
object with the intent to impede, ob-

The Prosecutor

struct, or influence the investigation or
proper administration of any matter
within the jurisdiction of any depart-
ment or agency of the United States ... ,
or in relation to or contemplation of any
such matter or case." The defendant in
this case, a police officer, was convicted
under Section 1519 on the basis of a
false statement he made in a use-of -
force report concerning an incident in
which an arrestee was serioudly injured.
The defendant wrote the report to make
it look as though the use of force was
justified even though it was not. Fol-
: entl

lowing his conviction, the defendant
argued that applying Section 1519 to his
actions deprived him of due process
because his conduct was not the type
contemplated by Congress when it
passed the statute and, therefore, he was
not placed on fair notice that his behav-
ior was criminal.

The 11t Circuit ruled that noth-
ing in the statute to suggested it applies
only in the narrow context suggested by
the defendant and concluded he was not
denied fair notice that his conduct in
falsifying a use-of -force report would
violate the statute. The statute unambi-
guously describes the conduct engaged
in by the defendant, the Court decided,
and a person of ordinary intelligence
would understand this. United Sates v.
Hunt, 11th Cir. Ct. of App., No. 06-
16641, May 5, 2008

Defendant may volunteer infor mation
to police absent counsel without vio-
lating his Sixth Amendment rights

Maldonado was arrested and
jailed for sexual abuse of achild. After
the indictment and appointment of
counsel, a detective (who did not know
counsal had been appointed) went to see
Maldonado in jail. Maldonado volun-
teered awritten statement about thein-
cident to the detective, who asked if
Maldonado wanted to talk to her (he
did). The detective advised Maldonado
of his Mirandarights, and he waived
them. Maldonado claimed his statement
violated his Sixth Amendment right to
counsdl.

Supreme Court has ruled that a
formally-charged defendant who has
legal counsal may voluntarily initiate a
conversation with police in the absence
of legal counsal. Thetest for admissi-
bility of such statementsis guided by an
old case, Massiah v. United States, 377
U.S. 201 (1964), in which the Court
barred the admissibility of a defendant’s
incriminating statements that are
“deliberately elicited” by police in the
absence of the defendant’s attorney.
Merely listening to alegally repre-
sented, formally charged defendant’s
voluntary statements does not constitute
“deliberate eicitation.” Madonado had
volunteered the information, which had
not been elicited by the detective. The
court disagreed that the Sixth Amend-
ment had been violated and ordered that
the |etter and subsequent interrogation

was admissible. Sate of Texas v.
Maldonado, 2008 WL 2261776, Texas
Crim. App. Ct. 2008

See BRIEFS on page 12
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Taser International found liable for
death of suspect apprehended by po-
lice

Taser International has lost
what is believed to beitsfirst ever
products ligbility lawsuit. Salinas,
Cdlifornia police fired a Taser at
Robert Heston when he failed to
cooperate with officers after they
were twice called to Heston' s par-
ent’s home. Heston became uncon-
scious and stopped breathing and
died a alocd hospital on the fol-
lowing day.

A federd court jury ruled
that the officers did not use exces-
sive force, but found that Taser In-
ternational “knew or reasonably
should have known that the Taser ECD
[electronic control device] was danger-
ous or likely to be dangerous because
prolonged exposure to el ectric shock
from the device potentialy causes aci-
dosis to a degree which poses arisk of
cardiac arrest in a person against whom
the deviceis deployed.” Thejury also
found that Taser failed to warn Taser
purchasers and users of that risk. The
jury awarded compensatory damages
and punitive damages to both Heston's
estate and to Heston' s parents. How-
ever, the jury found that Heston was
85% responsible for hisinjuries, so Ta-
ser International was required to pay
only 15% of the damage awards,
Heston v. City of Salinas, No. C 05-
03658, N.D. Cdlifornia, San Jose Div.,

June 6, 2008

Arizona, 384 U.S. 436 (1966). Con-
versaly in Madrid, a police officer did
not subject a daying suspect to custo-
dia interrogation prior to Miranda

warnings when he told the man he
should think of his family, that the offi-
cer knew that the shooting was
"probably not planned” and might have
been a mistake, and that "we need to try
and figure out why and what the reasons
behind it were."

For purposes of determining
whether Miranda warnings are required,
asuspect isin custody when his or her
freedom of action is curtailed to a de-
gree associated with formal arrest. In
Elmarr, the Supreme Court found that
the totality of the circumstances com-
bined to create a "custodial atmosphere”
in regards to the defendant. In Madrid,
when assessing the totality of the cir-
cumstances, the Court concluded that
the officers comments were not the
functional equivalent of interrogation.
While the better practice would have

Miranda requirementsand police cus- been to Mirandize the defendant imme-

tody

diately, the court said, nothing the de-

In Elmarr, a defendant who was tective said appears to have been amed

asked if he would mind accompanying
detectives to a police station to talk
about his former wife's death, and who
was never physically restrained, was
neverthel ess subjected to custodial in-
terrogation for purposes of Mirandav.

The Prosecutor

at eliciting inculpatory statements|Peo-

plev. ElImarr, Colorado Sup. Ct., No.
07SA370, Apnl 21, 2008, People V.
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Excited utterances

Under the Texas evidence rules
hearsay exception for excited utter-
ances, the event about which the
utterance is made need not be the
same one that sparked the decla-
rant's excited state.

In this case, the defendant's
original tria for indecency with his
stepdaughter ended in amistrid,
and severa years later he was tried
on that and other similar charges.
The state sought to introduce as an
excited utterance something the
stepdaughter had said. The defen-
dant unsuccessfully objected to the
admission of the statement on the

ground that the utterance had to be

about the event--the tickling--that gen-
erated the girl's excitement. Texas R.
Evid. 803(2) describes an excited utter-
ance as "[a] statement relating to a star-
tling event or condition made while the
declarant was under the stress of excite-
ment caused by the event or condition."”

The Court held that the state-
ment was properly admitted and the
defendant was equating the excited-
utterance exception to the more rigorous
present-sense-impression exception
found in Rule 803(1), which saysthat a
statement made by someone who is de-
scribing an event or condition while he
perceives it or immediately thereafter.
The excited-utterance exception is less
strict. The Court ruled that the concerns
for excited utterances remain the same
as they were for spontaneous utterances:
(2) the exciting event must be startling
enough to evoke a truly spontaneous
reaction, (2) the reaction must be quick
enough to avoid fabrication, and (3) the
statement must be sufficiently "related
to" the event to ensure reliability.

Madrid, Colorado Sup. Ct., No.
07SA326, April 7, 2008

McCarty v. Sate, Tex. Crim. App., No.
PD-1139-07, June 25, 2008
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Utah Prosecution Council (UPC)
And Other Utah CLE Conferences

August 7-8 UTAH MUNICIPAL PROSECUTORS SUMMER CONFERENCE Zion Park Inn
Really good stuff for all whose caseload includes primarily misdemeanors Springdale, UT

August 18-22 BASIC PROSECUTOR COURSE University Inn
Substantive and trial skillstraining for new prosecutors Logan, UT

September 10-12 FALL PROSECUTORS TRAINING CONFERENCE Iron Cnty Conf Center
The annual fall meeting for all Utah prosecutors Cedar City, UT

October 15-17 GOVERNMENT CIVIL PRACTICE CONFERENCE Zion Park Inn
Specifically for civil side attorneys from county and city offices Springdale, UT

November 3-5 JOINING FORCES: 21ST ANNUAL CONFERENCE ON CHILD AND Salt Lake City, UT

FAMILY VIOLENCE
Focuses on prevention, investigation, prosecution and treatment. Sponsored by
Prevent Child Abuse Utah. To register on-line go to www.preventchildabuseutah.org

November 5-7 ADVANCED TRIAL SKILLS TRAINING Courtyard Marriott
Thiswill probably be a homicide related course St. George, UT
November 12-14 COUNTY ATTORNEYS' EXECUTIVE MEETING & UAC CONF. Dixie Center
The only opportunity during the year for county/district attorneys to meet St. George, UT

together as a group to discuss issues of common concern.

National Advocacy Center (NAC)

A description of and application form for NAC courses can be accessed by clicking on the coursetitle or by contacting Utah Prosecution
Council at (801) 366-0202;e-mail: mnash@utah.gov | Restoration of federal funding for the National Advocacy Center isstill being sought.
In the meantime, NDAA continues to offer courses at the NAC, albeit without full reimbursement of expenses. Students at the NAC will be

responsible for their travel, lodging and partial meal expenses. For specificson NAC expenses| click here.|

TRIAL ADVOCACY | NAC

A practical, hands-on training course for prosecutors Columbia, SC

COURSE DATE NUMBER REGISTRATION DUE
July 21-25, 2008 11-08-TAl May 23 (extended)
August 18-22, 2008 13-08-TAl June 13 (extended)
Septeber 8-12, 2008 1408-TAl June11 (extended)
September 29-October 3, 2008 1508-TAl July 25 (extended)
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NAC SCHEDULE continued frompage 13
September 22- 26 TRIAL ADVOCACY I NAC
Practical instruction for experienced trial prosecutors Columbia, SC
Theregistration deadline has been extended to July 25, 2008

National College of District Attorneys (NCDA) and
American Prosecutors Research Institute (APRI)

and Other National CLE Conferences

August 4-7 STRATEGIC CROSS-EXAMINATION COURSE- NCDA* Chicago, IL
Prosecutorswill work with case scenarios involving four types of expert
witnesses. medical doctors, psychologists, DNA experts and toxicol ogists.
August 27-30 ASSN. OF GOVERNMENT ATTORNEYS IN CAPITOL LITIGATION San Francisco, CA
AGACL isamust if you have a capitol case. For more information call
Jan Dyer at (623) 979-4846.
September 7-11 EXPERTS - NCDA* San Diego, CA
September 21-25 FINANCIAL CRIMES - NCDA* TBA
October 4-7 NATIONAL CONFERENCE ON DOMESTIC VIOLENCE - NCDA* San Diego, CA
October 11-15 THE EXECUTIVE PROGRAM - NCDA* Marco Island, FL
Specifically for elected prosecutors and chief deputies
October 12-16 EVIDENCE FOR PROSECUTORS - NCDA* Mesa, AZ
October 26-30 PROSECUTING DRUG CASES - NCDA* San Diego, CA
November 2-6 PROSECUTING HOMICIDE CASES - NCDA* San Francisco, CA
November 16-20 PROSECUTING SEXUAL ASSAULTS AND RELATED TBA
VIOLENT CRIMES - NCDA*
December 7-11 FORENSIC EVIDENCE - NCDA* San Francisco, CA
December 7-11 GOIVERNMENT CIVIL PRACTICE - NCDA* Savannah, GA

* For a course description and on-line registration for this course, click on the course title (if the coursetitle is not
hyperlinked, the college has not yet put a course description on line) or call Prosecution Council at (801) 366-0202
orfemail: | To access the interactive NCDA ontline registration form, click on either] Spring 2008 Coursesjor|Fall |
[2008 Courses| depending upon the date of the course.
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On the Lighter Side

From http://www.swapmeetdave.com/Humor/Lawyer.htm

“There is no shortage of lawyers in Washington, D.C. In fact, there may be more
lawyers than people.” - Sandra Day O’ Connor

Having just moved to a new
home, a young boy meets the

! boy next door. "Hi, my nameis
Billy," he says, "what's yours?"
"Tommy," replied the other.
"My daddy's an accountant,”
says Billy. "What does your
daddy do?' "He's a lawyer,"
Tommy answers. "Honest?"
says Billy. "No, just the regular '
kind." ¢ (PCS

- A ' . .
P, - "I we were Lowvers, fs wowld be biflable fime. "

Taking his seat in chambers, the judge faced the opposing lawyers. "I have been presented by both of you with a bribe," the
judge bagan. Both lawyers squirmed uncomfortably. "Y ou, Attorney Leoni, gave me $15,000. And you, Attorney Campos,
gave me $10,000." The judge reached in his pocket and pulled out a check, which he handed to Leoni. "Now, then, I'm re-
turning $5,000, and we are going to decide this case solely on its merits.”

Two physicians boarded a flight out of Seattle. One sat in the window sest, the other sat in the middle seat. Just before take-
off, an attorney got on and took the aide seat next to the two physicians. The attorney kicked off his shoes, wiggled his toes
and was settling in when the physician in the window seat said, "I think I'll get up and get a coke." "No problem," said the
attorney, "I'll get it for you." While he was gone, one of the physicians picked up the attorney's shoe and put a thumbtack in
it. When he returned with the coke, the other physician said, "That looks good, | think I'll have one too." Again, the attorney
obligingly went to fetch it and while he was gone, the other physician picked up the other shoe and put atack in it. The at-
torney returned and they al sat back and enjoyed the flight. As the plane was landing, the attorney dipped his feet into his
shoes and knew immediately what had happened. "How long must this go on?" he asked. "This fighting between our profes-
sons? This hatred? This animosity? This putting tacks in shoes and spitting in cokes?'
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Mark Nash,|Director, mnash@utah.gov
Ed Berkovich, DV/TSRP,|eberkovich@utah.gov
Marilyn Jasperson, Training Coordinator,[mjasperson@utah.gov |

Ron Weight, Prosecutor Dialog Program Manager,[rweight@utah.gov |
Stan Tanner, Technical Support Specialist,|swtanner@utah.gov
Brittany Cameron, Editor/Law Clerk,|brittanycameron@utah.gov

Visit the UPC_online at A\’
www.upc.utah.gov
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