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IN THE _____________________________
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ATTORNEY-CONDUCTED VOIR DIRE AND PROPOSED VOIR DIRE
Case No: 
Judge: 



	[DEFENDANT]
Defendant.
	



COMES NOW, Plaintiff, the [STATE], by and through its attorney of record, [Attorney Information], respectfully moves the Court to allow the attorney's to personally ask questions during voir dire.   Utah Rule of Criminal Procedure 18(b) provides "[t]he court may permit counsel or the defendant to conduct the examination of the prospective jurors or may itself conduct the examination."   Further, "the court may permit counsel or the defendant to supplement the examination by such further inquiry as it deems proper".   Last, Rule 18(b) allows the "parties or their attorneys to make a preliminary statement of the case."  

The trial court has considerable latitude as to the manner and form of conduction voir dire examination, and is only restricted in that discretion from committing prejudicial error.  State v. Moon, 749 P.2d 639 (Utah 1988).  Counsel recognizes that gathering of relevant information during voir dire must be done with sensitivity to the privacy of the potential jurors, and the right to a fair trial does not create a license to conduct inquisition into privacy, beliefs and experiences of the veniremen.  State v. Ball, 685 P.2d 1055 (Utah 1984).  However, the parties must be able to ask questions which will assist counsel in the intelligent use of peremptory challenges and provide adequate information with which to evaluate prospective jurors.  State v. Ellifritz, 835 P.2d 170 (Utah 1992).  

In the 2000 Final Report to the Utah Supreme Court and Utah Judicial Council, the Committee on Improving Jury Service, the Committee reported:  

The Committee spent considerable time on the manner in which judges implement these rules.  Judge-conducted voir dire first appeared to be a uniform practice in Utah.  Upon closer inquiry, however, lawyer-conducted voir dire, while clearly the minority practice, appears to be a growing practice.  Some judges permit lawyers to conduct most of the questioning, and nearly all judges let lawyers ask some questions, particularly follow-up questions that might lead to a challenge for cause.  Judges are finding that, far from relinquishing control to lawyers, lawyer-conducted voir dire may require judges to be more alert during questioning.  Some members of the Committee perceive advantages to attorney-conducted voir dire, but all members believe further education and experience are necessary to alleviate fears.  If lawyer-conducted voir dire is permitted, it must be supervised by the judge.  In addition, the judge may set time limits and disclosure requirements, curtail references to evidence and otherwise govern the questioning.  

http://www.utcourts.gov/resources/reports/jury/jury.htm at ¶ 44.  The Committee further noted that "Cursory examination by judges is a real concern to lawyers.  Lawyers arguing their case in the guise of questioning is a real concern to judges."  Id. at ¶ 47.  The City understands the potential concerns of the Court, but also perceives advantages to being able to conduct, at least a portion, of the voir dire questioning.  

CONCLUSION

Where Rule 18(b) allows the parties to either conduct questioning in voir dire, or supplement the questioning, the City respectfully requests the opportunity to participate in voir dire.  In order to provide a full-disclosure of questions and the Court's supervision of the City's anticipated questioning, the City attaches as Exhibit 1, its proposed Voir Dire Questioning Script.   

EXHIBIT 1
If I were sitting in your shoes right now, I might have some questions.

1.  Why am I here?  Maybe you're here because you know you can get it trouble for not being here. But there is something inside you that said this process is important to our legal system and our country.  Not everybody comes to jury duty but you did.  I want to thank you for being here and making this trial possible.

2.  When can I go home?  Hopefully, this trial will be concluded by 5 p.m. today.

3.  What do I have to say to not get picked?  I can't tell you what to say and what not to say.  You just have to tell the truth.  But I can tell you that the defense attorney and I get three strikes for almost any reason at all.  There is a saying that those who talk, walk.  And those who have nothing to say, stay.  The more you say, the more likely you are to say something that either the defense attorney or I do not like.  So if you are crossing your arms and scowling at me, please just raise your hand and make sure I make a note of that.  It's OK to feel a certain way or dislike something about the process.  It's just NOT OK to feel that way without telling me about it.

So with that said, I have a few questions.

First - Law Enforcement

1. Do any of you have close associations with any police officers?

2. Based on that association, do you think you are more likely to believe the testimony of a police officer over that of another witness?

3. Do you think you are less likely to believe the testimony of a police officer over that of another witness?

4. Has anybody had a negative experience with a police officer?

5. Based on that experience, would you be more or less likely to believe the testimony of a police officer over that of another witness?

6. Has anybody had a negative experience with a prosecution?

7. Based on that experience, do you believe that you could fairly listen to the evidence and apply it to the instructions the Judge reads?

Burden of Proof
1. Does everyone understand that the prosecutor's burden is NOT to prove the elements of the crime beyond ALL doubt?  Or Beyond a SHADOW of a doubt.  Rather, only beyond a REASONABLE DOUBT?

2. In a trial, there are 2 ways to prove a particular fact.  The first way is by direct evidence, evidence that by itself proves a fact (eyewitness's testimony).  The second way to prove a particular fact is by circumstantial evidence.  

Circumstantial evidence involves a collection of facts that lead you to conclude that another fact occurred.  For example, you wake up one morning and snow is on the ground, where previously no snow had been, you would conclude that it snowed sometime during the night.  

If I provided circumstantial evidence that led you to conclude beyond a reasonable doubt that the defendant was guilty, would anyone have reservations in returning a guilty verdict based on circumstantial evidence?  

3. For example, show youtube video (https://www.youtube.com/watch?v=3EVzoolYugA).  Would anyone not believe that the toddler ate the sprinkles absent an eyewitness?

Media
1. Does anyone here watch CSI, NCIS, Criminal Minds, Law and Order, or one of the plethora of crime related TV dramas?

2. Does everyone understand that those shows are fiction and may not be a true representation of ability of law enforcement to collect, process, and present evidence at trial?
Lawyer's Questions

The judge is going to tell you that what a lawyer says is not evidence.  Understanding that, can you tell me the difference between these two questions:

· What color was the car?

· Was the car blue?

What if I ask a witness, "Isn't it true the car was blue?" and the witness answers, "No, the car was red."  What is the evidence in the case?

How many people think there is a conflict in the evidence?  

Can someone explain why there is no conflict in the evidence?

Ability to Follow The Law

We all know that it's against the law to exceed the speed limit on our highways.  Many otherwise law-abiding people break that law daily.

What we choose to do on the streets is different from what we must do in the courtroom.  You, as jurors, will have a special responsibility to follow our laws.

Let's suppose you sat on a speeding case in which the driver was charges with traveling five miles over the speed limit.  A police officer testified an convinced you of the driver's guilt beyond a reasonable doubt.  What would your verdict be?  Why?
