APPENDIX A

Sample VYoir Dire Questions for a Sexual Assault Trial

The following questions should be asked in a sexual assault case in conjunc-
tion with standard voir dire questions. Select the categories and questions
that are pertinent to the issues in your case. The questions should be made
specific to the facts of your case.

Graphic Nature of Crime/Discussion of Sex

Graphic Nature of Crime:
Will you have any difficulty sitting and listening to testimony concern-
ing matters of a graphic sexual nature and then discussing it with other
members of the jury?

Sexual Words:
During the course of this trial, it will be necessary to ask graphic ques-
tions, discuss sexual issues, and use words like “penis” and “vagina.”
Bearing in mind that sex is not something talked about very easily,
especially in public, do you think that you would have any problem
listening to the testimony?

Prior Victimization or Accusation:
Have you, a close friend, or a family member ever been accused of a
sexual assault? Have you, a close friend, or a family member even been
the victim of a sexual assault? (Note: If a juror answers yes to this
question, ask to discuss the response privately at sidebar, if possible.)

Questions Related to Alcohol

Trauma:
Do you believe that it is less traumatic to be raped when a person is
unconscious rather than when a person is awake?

Do you believe that it is less traumatic to be raped when you have
memory lapses or an incomplete memory of the rape?
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Drinking:
Is there anyone here who does not drink alcohol? Is there anyone here
who has a problem with people who drink alcohol? In this case, you will
hear that the victim was drinking prior to being raped. Is there anyone
here who would have a problem listening to and evaluating testimony
from a victim who was drinking around the time the rape occurred?

If a woman gets drunk, does she assume the risk of rape?

Do you think that if a woman drinks, she is indicating that she is
available for sex?

Note: When a juror responds that a behavior indicates that a woman is
available for sex, follow up by asking: Does a2 man have a right to
expect sex? If so, is it acceptable to use physical force?

Hanging Out in a Bar:
You will hear that the victim met the defendant when she was hanging
out in a bar. Is there anyone here who would have a problem with that?

Do you think that 2 woman who hangs out in a bar is indicating that
she is available for sex?

Blackout vs. Pass Out:
If the victim says that she was unconscious during all or part of the rape
due to intoxication, will you automatically disbelieve her testimony?

If the victim testifies that there are minor details which she cannot
remember due to intoxication, will you automatically disbelieve her
testimony?

If the Defendant’s Voluntary Intoxication is a Defense or Otherwise
Admissible at Trial:
Should a defendant be excused because he was also drunk?

If the judge instructs you that voluntary intoxication is not a defense,
will you be able to put aside your bias and follow the law?
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Overcoming the Five Most Common Rape Myths

Myth #1 — Only strangers rape.
Defendant’s Appearance:
What does a rapist look like?

Can you tell a rapist by looking at him?

The judge will tell you that your verdict is not to be based upon sym-
pathy for the defendant. Is there anyone here who would have a prob-
lem finding the defendant guilty if he does not fit the image of a
rapist?

Disagreement with the Legal Definition of Rape:
The judge will define sexual assault (or rape) for you. If the judge gives
you a definition that is different than your definition, will you have a
problem accepting the judge’s definition?

Prior Relationship Between Victim and Defendant:
In this case, you will hear that the victim was dating the defendant
prior to the sexual assault. Without having heard any of the evidence,
does it concern you that the victim had a prior relationship with the
defendant?

Will you be inclined to find that the victim is not credible simply
because she was dating the defendant at the time of the incident?

Myth #2 - Rapists always use weapons and cause physical

injury. All victims resist.

Necessity of Weapon:
In this case you will hear that no gun or knife was used. In other
words, you will hear that no traditional weapon was used. Do you
understand that sexual assault can happen without a traditional
weapon? [s there anyone who disagrees with this?

Necessity of Injury:
In this case, you will hear that the victim was not seriously physically
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injured. Is there anyone here who will have a problem with the case
because of this? Is there anyone here who believes that if a woman is
not seriously physically injured, then she was not raped? Is there any-
one here who will have a problem finding the victim credible simply
because of this?

Necessity of a Certain Minimum Amount of Force in Order To Convict:
Is there anyone here who believes that a certain minimum amount of
physical force must be present in order for the defendant to be guilty
of rape?

Myth #3 = Victims behave in certain ways.
If the victim’s behavior before, during, or after the rape is not what you

would expect from someone who has been raped, will you automatically
disbelieve her?

* Behavior During the Rape

Do you expect the victim of a rape to behave in a certain way during

the rape?

Expectation of Resistance:
The judge will instruct you that a victim is not required to physically
resist a defendant’s advances. Is there anyone here who believes it is
his/her job to decide whether a victim should resist a defendant’s
advances? Is there anyone here who would not be able to convict the
defendant unless the victim put up a good fight?

* Behavior After Rape

Prompt Complaint:
You will hear that the victim did not report the sexual assault to the
police immediately. She will explain the reason for the delay to you. Is
there anyone here who would have a problem finding the defendant
guilty because the victim did not report the sexual assault to the police
immediately?

Can follow up with:
Would you be committed to hearing the victim’s reasons for the delay
before you evaluate her credibility?
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Other questions should also be asked about any other behaviors that
do not fit society’s beliefs about how a rape victim should behave
after a rape.

For Example: You will hear that the victim allowed the defendant to
drive her home after the rape. She will tell you that the assault occurred
on a deserted road and she had no idea where she was. She will also tell
you that allowing the defendant to drive her home appeared to be the
only viable option at the time. Is there anyone here who would have a
problem with this case because the victim allowed the defendant to drive
her home after he raped her?

* Behavior on the Witness Stand

Do you have any opinion about how a rape victim should act or react
when talking or testifying about the assault? If the victim’s behavior dur-
ing the trial is not what you would expect from someone who has been
raped, will you automatically disbelieve her?

Myth #4 — Women lie about being raped.

Women Lie About Being Raped:
Do you know anyone who has ever lied about being raped?

No Eyewitnesses Other than Victim:
Rape is a crime of secrecy. There are hardly ever any eyewitnesses
other than the victim. Is there anyone here who would have a problem
finding the defendant guilty because the only eyewitness is the victim?

Corroboration:
The law allows you to find a defendant guilty based upon the testimo-
ny of one person alone. In other words, the State can prove its case by
presenting only one witness. In this case, you will hear the victim’s tes-
timony that the defendant (briefly summarize facts). Is there anyone
who would have difficulty finding the defendant guilty without more
than one witness to the crime?

The judge will tell you that there is no requirement that the victim’s

testimony be corroborated. Despite that, do you believe that it is neces-
sary that the victim’s testimony be corroborated by additional evidence?
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Is there anyone here who would have difficulty finding the defendant
guilty without physical evidence?

Is there anyone here who would have difficulty finding the defendant
guilty without medical evidence?

Myth #5 - Rape victims can assume the risk of being raped.
Prosecutors should identify any challenging facts that can be used to insinuate that
the victim somehow “assumed the risk of being raped” and ask questions to to
iensure that potential jurors will not hold these facts against the victim.

Is it ever acceptable to have sex with someone against his or her will?

Do you believe that under some circumstances a woman may deserve to
be sexually assaulted?

Lack of Sympathy for Victim:
The law does not distinguish between victims. It merely looks at
whether the victim consented or not. If you decide the case based
upon your feelings for the victim, your verdict will not reflect the
truth. Can you promise to decide the case based upon the evidence
presented and not whether you like the victim or not?

Should a defendant get a “pass” in a rape case because he picks an
unsympathetic victim?

Wearing Certain Clothing:
You will hear that the victim was wearing a very short skirt at the
time she was raped. Is there anyone here who would have a problem
with this case because of the way the victim was dressed? Is there any-
one here who thinks that a woman who dresses in a certain way is
asking to be raped?

Accepting a Ride or Date: .
You will hear that the victim accepted a ride from the defendant (or a
date). Is there anyone here who would have a problem with this case
because the victim accepted a ride (or date) with the defendant?
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Using Drugs:
You will hear that the victim was using drugs prior to being raped. Is
there anyone here who would have a problem with the fact that the
victim was using drugs? Is there anyone here who believes that when

the victim used drugs, she assumed the consequences of whatever hap-
pened to her as a result?

Kissing (or Other Voluntary Sexual Actions):
You will hear that the victim voluntarily kissed the defendant. You
will also hear that when he tried to have intercourse with her, she
told him no. The testimony will show that the defendant disregarded
the victim when she told him no and forced her to have intercourse
against her will. Is there anyone here who thinks that by kissing the
defendant, the victim consented to intercourse? Is there anyone here

who thinks has a problem with the case because the victim voluntarily
kissed the defendant?

Prior Consensual Contact:
You will hear that the victim and defendant had consensual sexual
contact on an occasion prior to the date in question. Is there anyone
here who would have a problem with this case because of that? Is
there anyone here who thinks that a woman who has had prior con-
sensual contact with a man cannot be raped by that man?

Going to Defendant’s Apartment:
You will hear that the victim was in the defendant’s apartment at the
time of the sexual assault. Is there anyone here who would have a
problem with this case because the alleged crime occurred in the
defendant’s apartment? Is there anyone here who thinks the victim
consented to intercourse by going to the defendant’s apartment?

Being a Prostitute (or Other Criminal Behavior):
You will hear that the victim in this case was a prostitute. She will tell
you that she did not consent to have intercourse with the defendant. Is
there anyone who has a problem with this case because the victim was
a prostitute (or had a criminal record or committed some other crime
that the jury will hear about at trial)? Does anyone believe that getting
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raped is a risk that a prostitute assumes when she takes up that line of
work?

Final Questions

Follow the Law:
Can you all agree that, regardless of your personal opinions about what
the law ought to be, you will follow the law as the judge gives it to you?

Based upon the law as the judge gives it to you, if I prove all of the
elements to you beyond a reasonable doubt, will you convict the
defendant?

Any Other Reason:
If I prove to you beyond a reasonable doubt that the defendant com-
mitted the crime he is accused of, is there any reason you would not
be able to find him guilty? Is there anyone here who could not?

For additional ihformation, contact:

The National Center for the Prosecution of Violence Agamst Women
. National District Attorneys Association
~703.549.9222
ncpvaw@ndaa org
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