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DUI-related decisions/items

State v. Adamson, 2013 UT App 22.

Waiting outside bar
Two moving violations
First contact, no odor of alcohol, only odor of minty smell
Trooper does not notice either way if interlock in car
Driver gives trooper ID card not DL
Trooper realizes that back at his patrol car
ID check shows interlock restricted driver and two prior DUIs

State v. Adamson, 2013 UT App 22.

Trainer says go ask driver to get out of vehicle and ask about 
interlock
Trooper goes back and first asked if driver had interlock.
“Oh yeah, it’s hanging right here.”
Then trooper smells alcohol, and away we go into a DUI 
investigation.



State v. Adamson, 2013 UT App 22.

“If an officer were precluded from following up on such 
information altogether, the permissible computer check for 
licensing restrictions would be meaningless.”

State v. Adamson, 2013 UT App 22.

Since “an officer may conduct a computer check…to verify 
continuing driving privileges, it naturally follows that the officer 
may conduct a brief inquiry to confirm compliance with a 
licensing restriction.”

“Such a brief inquiry…was within the scope of the initial 
detention.”

Insurite/other applications?

State v. Beckstrom, 2013 UT App 104.

Where reasonable suspicion existed for DUI and defendant did 
not have adequate clothing for existing harsh snowy weather 
conditions, transporting her in police car two blocks to police 
station garage for SFSTs did not impermissibly extend the scope 
of the traffic stop for investigative detention for DUI.

Defendant consented and was told explicitly she was not under 
arrest. 



Administration of SFSTs – deviation 
from NHTSA manual

Johnson v. State, 1997 WL 256828, 1997 Ark. App. LEXIS 360 
(Ark. App.) (unpub.).

Still admissible at trial – question of weight not admissibility. 

See also, State v. Thomas, 420 N.W.2d 747 (N.D. 1988) (question 
is weight not admissibility).  

Utah’s closest decision is Rosengreen v. State Dept. of Public 
Safety, 2003 UT App 183 (unpublished) (inferential support for 
substantial compliance is sufficient). 

Administration of SFSTs

State v. Homan, 732 N.E.2d 952 (Ohio 2000) (stating minority 
view that the SFSTs must be administered in strict compliance 
with the NHTSA manual or they are inadmissible). 

Ohio Rev. Stat. 4511.19(D)(4)(a), (b). 

IF ANY ONE OF THE STANDARDIZED FIELD SOBRIETY
TEST ELEMENTS IS CHANGED, THE VALIDITY IS 
COMPROMISED.

2006 NHTSA SFST Manual, Session VIII-19.



Salt Lake City v. Garcia, 
912 P.2d 997 (Utah App. 1996).

In the trial court’s words, Officer Warner could testify that he’s 
“observed a strong correlation between people who he has 
concluded otherwise were under the influence of alcohol and 
the presence of that, of those indicia. And you [defense 
counsel] can do all the cross examination you want….”

OKN drum demonstration

Travis v. State, 724 S.E.2d 15 (Ga. App. 2012), affirmed a trial court’s decision 
“permitting the jury to view a law enforcement training videotape about the 
HGN sobriety test[,]” id. at 23, “hold[ing] that the trial court did not abuse its 
discretion in allowing the HGN test training video to be played to the jury[,]”
id., “given its purpose of illustrating the state trooper’s testimony[.]” Id.  In so 
holding, the court stated that when “the trial court has exercised its 
discretion to admit materials for the purpose of illustrating testimony, it will 
only rarely be found in error[.]” Id. (brackets in original omitted).    

Hartsock v. State, 322 S.W.3d 775 (Tex. App. 2010), affirmed a trial court’s 
decision to admit “for demonstrative purposes only–a DVD featuring videos 
of an individual’s eyes with and without nystagmus.” Id. at 778. 

See also Edward J. Imwinkelried, Evidentiary Foundations § 4.07 (8th ed. 
2012) (“The only limits on the use of demonstrative evidence are the trial 
judge’s discretion and the trial attorney’s imagination.”). 



OKN drum availability info

www.richmondproducts.com

sales@richmondproducts.com

genek@good-lite.com Tel: 847 841 1145

$195.00 plus shipping

Baker 15-minute rule

State v. Relyea, 2012 Utah App 55.

Implied consent – non-English speakers

State v. Cabanilla, 273 P.3d 125 (Or. 2012) (state not required to 
prove defendant, a native Spanish speaker with limited English-
speaking skills, understood oral notice of consequences and 
rights). 

State v. Garcia, 756 N.W.2d 216 (Iowa 2008) (adopted 
reasonableness standard of communication for implied consent 
law). 



Implied consent – non-English speakers

Warner v. Comm’r, 498 N.W.2d 285 (Minn. App. 1993) 
(construing implied consent law held state’s failure to provide 
deaf motorist with interpreter and telecommunications 
equipment did not require DL reinstatement). 

Yokoyama v. Comm’r, 356 N.W.2d 830 (Minn. App. 1984) 
(Japanese language speaker who did not understand English 
did not have statutory right to have implied consent advisory 
read in Japanese prior to chemical test). 

Tongue piercings - decision

Guy v. State, 823 N.W.2d 274 (Ind. 2005), decided “the question 
whether a tongue stud inserted in [defendant’s] mouth more 
than twenty minutes before the test renders the results of the 
test inadmissible” id. at 275, and “conclude[d] that it does not, 
and affirm[ed]” the trial court’s decision. 

Tongue piercings - study

Barry K. Logan & Rodney G. Gulberg, Lack of Effect of Tongue 
Piercing on an Evidentiary Breath Alcohol Test, 43 J. Forensic Sci. 
(2004). Two female subjects with piercings, two without. 
Listerine (28% alcohol) rinse 30 seconds. “Each subject had 
readings of less than BAC 0.002 [on a Datamaster breath testing 
instrument] by 15 min. [after rinsing] illustrating both the 
effectiveness of the waiting period, and the absence of any 
additional effect from piercing.”



Defense counsel routinely subpoena UHP alcohol techs to trial?

Chain of custody in blood draw DUIs

State v. Boyer, 805 N.W.2d 736 (Wis. App. 2011).

Officer witnessed blood draw by phlebotomist Regina Poh.

Actually analyzed by Kathryn Betz (finding BAC .227).

Findings certified by Thomas Eckhert.

Officer Vanderwerff and analyst Kathryn Betz testified at trial 
(lab report admitted through her).

Phlebotomist Poh and certifying analyst Eckert did not.
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State v. Boyer, 805 N.W.2d 736 (Wis. App. 2011).

Boyer claimed confrontation violation because no opportunity to 
cross examine Poh and whether she was qualified to draw blood.

Thus, no confrontation violation.

31

See also, Deeds v. State, 27 So.3d 1135 (Miss. 2009) (no 
confrontation clause violation under Melendez-Diaz analysis 
even where state could not even identify blood drawing nurse 
and nurse did not appear at trial) (post-Melendez-Diaz, pre-
Bullcoming). 

Contrary decisions: State v. Sorensen, 814 N.W.2d 371 (Neb. 
2012); State v. Herauf, 819 N.W.2d 546 (N.D. 2012), reversing 
State v. Gietzen, 789 N.W.2d 1 (N.D. 2012). 

32

Boyer and Deeds consistent with all post-Crawford SCOTUS 
confrontation analysis.

Elements witnesses v. non-elements witnesses.

Motion to quash subpoena for phlebotomist available from me.



Blood draw kits/I-cups

Demonstrative exhibits/educational

Training video showing blood draw available

Soon PowerPoint available with images of tox lab check-in 
procedures

Both are to show seamlessness of process and no 
contamination/tampering possible

Tox lab issues? 

or is it, 

Tox lab issues!

Missouri v. McNeely, 133 S.Ct. 1552 (2013).

Is metabolic dissipation of blood alcohol evidence an exigent 
circumstance?

“[W]e hold…that the exigency in this context must be 
determined case by case based on the totality of 
circumstances.”



Missouri v. McNeely, 133 S.Ct. 1552 (2013).

“In those drunken-driving investigations where police officers 
can reasonably obtain a warrant before a blood sample can be 
drawn without significantly undermining the efficacy of the 
search, the Fourth Amendment mandates that they do so.”

Missouri v. McNeely, 133 S.Ct. 1552 (2013).

“We do not doubt that some circumstances will make obtaining 
a warrant impractical such that the dissipation of alcohol…will 
support an exigency justifying a properly conducted warrantless 
blood test [sic].”

“That…is a reason to decide each case on its facts, as we did in 
Schmerber….”

Did D forfeit confrontation by absconding and 
evading prosecution for four years?

State v. Weaver, 733 N.W.2d 793 (Minn. App. 2007). 

State destroyed lab results and underlying data after two years.

For defendant to waive confrontation by absconding state must 
show defendant knew his/her conduct would result in 
destruction of evidence (e.g., witness dying if terminally ill).

See also, State v. Alvarez-Lopez, 98 P.3d 699 (N.M. 2004), cert. 
denied, 543 U.S. 1177 (2005) (no confrontation waiver under 
Crawford by absconding from state/remaining fugitive for five 
years). 



Drugged/alcohol driving statistics – California survey

Survey “showed more drivers tested positive for drugs that may 
impair driving (14 percent) than did for alcohol (7.3 percent). Of 
the drugs, marijuana was most prevalent, at 7.4 percent, slightly 
more than alcohol.”

Survey of California Drivers Shows Fourteen Percent Testing 
Positive for Drugs, Press Release, California Office of Traffic 
Safety, Nov. 19, 2012. 

Spice and bath salts update/testing availability

www.nmslab.com

Challenge to DUI metabolite statute – § 41-6a-517
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DUI advocacy in refusals

Refusal breath/blood test
Reyes “firmly convinced” jury instruction (2 people already 
firmly convinced defendant was DUI, now you jurors can be too).

Refusal SFSTs
Orem City v. Longoria, 186 P.3d 958 (Utah App. 2008).

Motion to dismiss at close of prosecution’s 
case – sufficiency of evidence

Standard: evidence is not “so [ ] inconclusive or inherently 
improbable that reasonable minds must [have] reasonable 
doubt.” State v. Puerto, 2002 UT App 112 (unpublished).

Strong odor of alcohol
Slurred speech
Glassy eyes
Strange conduct/impaired judgment  (looking in billfold for 
registration; talking to child D did not know). 

State v. Van Dyke, 2009 UT App 369.

DUI checkpoints effectiveness meta-study

“[P]roportion of all crashes involving alcohol declined an average 
of 28% in four communities that used publicized sobriety 
checkpoints compared with a 17% decline in communities that 
used only publicized roving patrols (or saturation patrols).”

http://onlinepubs.trb.org/onlinepubs/circulars/ec072.pdf



NTSB recommendation .05 BAC update

Discussion of current DUI issue(s)



Domestic violence related decisions/items

Hardy v. Cross, 132 S.Ct. 490 (2011).

Hardy v. Cross
(held state’s efforts sufficient)

Good language

“[A] witness is not ‘unavailable’…unless the prosecut[ion]…has 
made a good faith effort to obtain [their] presence at trial.”
Barber v. Page, 88 S.Ct. 1318 (1968). 

Prosecution made no effort to secure witnesses presence apart 
for determining he was serving a sentence in federal prison in 
Barber.



Hardy v. Cross

“The lengths to which the prosecution must go to produce a 
witness…is a question of reasonableness.” Ohio v. Roberts, 100 
S.Ct. 2531 (1980). 

Prosecution had spoken to the witness’ mother, who reported 
that she had no knowledge of her whereabouts and knew of no 
way to reach her even in an emergency.

State had served five subpoenas in the witness’ name to her 
parents’ residence over a 4-month period prior to trial.
held state’s efforts sufficient

Hardy v. Cross
held state’s efforts sufficient

But, victim had expressed fear before first trial, but had 
nevertheless appeared in court and testified. 

“We have never held that the prosecution must have issued a 
subpoena if it wishes to prove that a witness who goes into 
hiding is unavailable for Confrontation Clause purposes.”

“[T]he Sixth Amendment does not require the prosecution to 
exhaust every avenue of inquiry, no matter how unpromising.”

Hardy v. Cross

So, lots of good language, but…



Recording domestic violence convictions for 
federal firearms disqualification

United States v. Hays, 526 F.3d 674 (10th Cir. 2008).

State law definitions of domestic violence and cohabitant 
don’t matter for disqualified/restricted person determinations

Convictions must involve “use or attempted use of physical 
force”…

against a federally defined “intimate partner.”
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“Intimate partner”

“…a current or former spouse, parent, or guardian of the victim, 
by a person with whom the victim shares a child in common, by 
a person who is cohabitating with or has cohabited with the 
victim as a spouse, parent, or guardian, or by a person similarly 
situated to a spouse, parent, or guardian of the victim.”

58

Utah’s assault statute – Utah Code § 76-5-102

(1) Assault is:

(a) an attempt, with unlawful force or violence, to do bodily 
injury to another;

(b) a threat, accompanied by a show of immediate force or 
violence, to do bodily injury to another; or

(c) an act, committed with unlawful force or violence, that 
causes bodily injury to another or creates a substantial 
risk of bodily injury to another.
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Dockets must be specific as to the subsection

76-5-102
or,

76-5-102(1)

Docket must be:

76-5-102(1)(a)
or,

76-5-102(1)(c)

60



Must be a “force element” on the record

Actual conduct (e.g., punch).

Intimate partner status must be indicated

Example

“John Smith is adjudicated guilty of assault Utah Code § 76-5-
102(1)(a) [or (1)(c)] because he attempted to [or did] strike Jane 
Smith on the mouth using physical force with the intent of 
causing her bodily injury. The court finds Jane Smith is the 
spouse of John Smith and their relationship meets the federal 
definition of intimate partner.”

Authority: FBI LRAT letter; United States v. Hays, 526 F.3d 674 
(10th Cir. 2008) (both are in the materials).
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Jail Release Agreements – update/discussion

(2) Upon arrest for domestic violence, a person may not be 
released…unless…person…agrees in writing [to]: 

(a)have no personal contact with the alleged victim;

(b) not threaten or harass the alleged victim; and

(c) not knowingly enter onto the premises of the alleged victim's 
residence or any premises temporarily occupied by the alleged 
victim.

Forfeiture by wrongdoing

Discussion of current domestic violence issues



Remaining odds and ends

Orem City v. Santos, 2013 UT App 155.

Retail theft suspect sought suppression of store employees’
interrogation.

Gonged because (1) government did not know of, or acquiesce 
in, interrogation; (2) retailer’s intent and purpose was not solely 
to promote criminal prosecution (other interests: protect assets, 
protect from civil liability, record keeping, training). 

Layton City v. Stevenson, 2013 UT App 67.

Language in PIA agreement “that [d]efendant “was to commit no 
violations of law except for minor traffic offenses,” does not 
require a conviction to support a violation of the agreement.”

Remanded for evidentiary hearing to determine whether D 
committed violation of law prior to PIA completion. 

PIAs (“masking”) for CDL holders

“The state must not mask, defer imposition of judgment, or 
allow an individual to enter into a diversion program that would
prevent [the CDL driver’s] conviction for any violation…from 
appearing on [their driving] record” [regardless of licensure 
state.] 49 CFR 384.226

State could lose MCSAP grant funds and federal-aid highway 
funds.

CDL holders only have one license. 



Possible 2014 legislation

Sex offender registry amendment – legal fiction needed for 
where offender moves and does not re-register (§ 77-41-105). 

No PIAs in impaired driving (§ 41-6a-502.5) and DUI metabolite 
(§ 41-6a-517).

Any other amendments needed?

Reminder re Insurite – “NO INSURANCE”
“INSURANCE NOT FOUND”

Snedeker v. Rolfe, 2007 UT App 395 (computerized check 
indicating vehicle registered to a business and not insured is 
reasonable suspicion for stop, even where driver of vehicle 
actually has personal insurance covering vehicle). 
See also, State v. Biggs, 2007 UT App 261.

The (merciful) end

eberkovich@utah.gov

801 350 1303














































