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“Civil Law” [Continental - Inquisitorial]

S Evidenced was gathered by court
officers called Justices of the
Peace, who reported their findings
to the Court.
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“Civil Law” [Continental - Inquisitorial —
Evidenced gathered by Justices of the Peace

who report their findings]

“Common Law” [English — U.S.
Adversarial — Evidence collected by

the advocates , (not court officers)

WItNesses (& evidence)—NOt summaries
-- presented In open court

and Cross-examined
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Common law rule
against Hearsay
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T b e Comventions of a number of the States having, at the time of their adopting the Constitution, expressed a desire, in order to
prevent misconstruction or abuse of its powers, that further declaratory and restrictive clauses should be added: And as extending the ground of public confidence in
the Govemnment, will best insure the beneficent ends of its institution:

Resolved, by the

ATE and HOUSE of REPRESENTATIVES of the UNITED STATES of AMERICA in Congress assembled,
two thirds of both Houses concurring. That the following Articles be proposed to the Legislatures of the several States, as Amendments to the Constitution of the United

States; all, or any of which articles, when ratified by three fourths of the said Legislatures, to be valid to all intents and purpo

as part of the said Constitution, viz

Articles in addition to, and Amendment of the Constitution of the United States of America, proposed by Congress, and ratified

by the Legislatures of the several States, pursuant to the fifth Arti

¢ of the Original Constitution.

Article the [irst After the [irst enumeration required by the first Article of the Constitution, there shall be one Representative for every thirty thousand, until the

number shall amount to one bundred, after which, the proportion shall be so regulated by Congress, that there shall be wot less than one bundred
Representatives, nor less than one Representative for every forty thousand persons, until the mumber of Representatives shall amount 1o two
bundred, after which, the proportion shall be so regulated by Congress, that there shall not be less than two hundred Representatives, nor more
than one Representative for every fifty thousand persons. [Not Ratified)

Article the second No law, varying the compensation for the services of the Semators and Representatives, shall take effect, until an election of Representatives

shall bave intervened, [Not Ratified)

Atticle the third Congress shall make no law respecting an establishment of religion, or probibiting the ree exercise thereof; or abridging the freedom of speech,

or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.
Article the fourth

A well regulated Militia, being mecessary to the secutity of a free State, the right of the people to keep and bear Arms, shall not be infringed.

1791
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“In §all cmmmal prosutzons the
accused shall enjoy the right . . . to be
confronted with the witnesses against
him...”

6! Amendment adopted 1791.



The States recognized
the Common law rule
against Hearsay
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Selective Incorporation

ai Amendment VI - “In all criminal prosecutions the
accused shall enjoy the right . . . to be confronted

with the witnesses against him . . ..” adopted 1791.
Pointer v. Texas, 85 S.Ct 1065 (1965)

mBarber v. Page, 88 S.Ct. 1318 (1968)
iy “Good faith effort”




Selective Incorporation

Amendment VI “In all criminal prosecutions the accused shall enjoy the right . .. to
be confronted with the witnesses against him . . ..” adopted 1791. Pointer v. Texas,
85 S.Ct 1065 (1965)

Barber v. Page, 88 S.Ct. 1318 (1968)

“Good faith effort”

Ohio V. Roberts, 100 s.ct 2531 (1980) Overruled in Crawford

JiiklN sum, when a hearsay declarant is not present for cross-
examination at trial, the Confrontation Clause normally
requires a showing that he iIs unavailable. Even then, his
statement iIs admissible only if it bears adequate “indicia of
reliability.” Reliability can be inferred without more in a
case where the evidence falls within a firmly rooted
hearsay exception. In other cases, the evidence must be
excluded, at least absent a showing of particularized
guarantees of trustworthiness. At2539.




Selective Incorporation

Amendment VI “In all criminal prosecutions the accused
shall enjoy the right . . . to be confronted with the witnesses
against him . . ..” Pointer v. Texas, 85s.ct 1065 (1965)

Barber v. Page, sss.ct 1318 (1968)
Ohio v. Roberts, 100 S.Ct 2531 (1980) Overruled in Crawford

Q@IdahO V. anht, 110 S.Ct. 3139 (1990) Overruled in Crawford

i, Indicia of reliability - particularized guarantees of trustworthiness

—

L1y v. Virginia s27 us. 116, 119sct. 1887 (1999).

myCrawford v. Washington, s« us.ss, 124sct
1354 (2004) — Reliability approach discarded



Reliability 1s not an adequate substitute for
cross-examination?

“. . .the [Confrontation] Clause’s
ultimate goal Is to ensure reliability of evidence,

put it IS @ procedural rather than a
substantive guarantee. It
commands, not that evidence be reliable,

out that reliability be assessed ina
particular manner: by testing in the crucible

of Cross-examination.” iasct wsss ausmo




Crawford v. Washington,
124 S. Ct. 1354 (2004)

Testimonial statements are not admissible
(for the truth of the matter asserted) againSt a Criminal
defendant unless:

1. The declarant testifies at the trial, or

2a. The declarant is unavailable and

2Db. the defendant had a prior opportunity for
cross=examination.



Crawford v. Washington, 124 S. Ct. 1354 (2004)
If testimonial, there Is po adequate
substitute for cross-examination.

no “indicia of reliability” or

“particularized guarantees of
trustworthiness” that can substitute
for cross-examination.

Contrary language in Ohio v. Roberts and
ldaho v. Wright is overruled.



Crawford v. Washington, 124 S. Ct. 1354 (2004)

Why this case?
Then why did the Supreme Court

take this case?

Some have been skeptical of the “indicia of
reliability” approach for a while

They didn’t like what happened
after LI“y V. Virginia 527 U.S. 116 , 119 S.Ct.

1887 (1999).



Lilly v. Virginia 527 U.S. 116 , 119 S.Ct. 1887 (1999).

.. One cogent reminder: It is highly

unlikely that the presumptive unreliability
that attaches to accomplices’ confessions
that shift or spread blame can be

effectively rebutted . . . when the
government is involved in the statements’

production, and when the statements
describe past events and have not been
subjected to adversarial testing.” atis7.




Crawford v. Washington, 541 u.S. 36, 124 S.Ct. 1354 (2004)

“ .. [A recent study showed that] . . . after Lilly,
appellate courts admitted accomplice statememts
to the authorities in 25 out of 70 cases — more
than one-third of the time.” atea.



Crawford v. Washington, 124 S. Ct. 1354 (2004)
What does “testimonial” mean?

“We leave to another day
any effort to spell out a
comprehensive definition
of ‘testimonial’.” ...



[T]he thousands of federal prosecutors and the T€NS of

thousands of state prosecutors need

alISWEI'S as to what beyond the specific kinds of
"testimony’' the Court lists, see ibid., is covered by the new

rule. They need them NOW, NOL months or
years from now. Rules of criminal
evidence are applied every day In
courts throughout the country, and

parties should not be left in the dark
in thiS man ner. Crawford v. Washington 124 S.Ct. 1354 (2004) at 1378.




Crawford v. Washington, 124 S. Ct. 1354 (2004)

What does “testimonial” mean?

“Civil” [Continental - Inquisitorial] VS.
“Common Law” [English - Adversarial]
systems.

Sir Walter Raleigh got a raw deal.

“Police Interrogations bear a striking
resemblance to examinations by
justices of the peace Iin England. sz






Crawford v. Washington, 124 S. Ct. 1354 (2004)

What does “testimonial” mean?

“We leave to another day any effort to spell out a
comprehensive definition of ‘testimonial’.

Whatever else the term covers, it
applies at a minimum to...”



Crawford v. Washington, 124 S. Ct. 1354 (2004)

What does ‘“‘testimonial’” mean?

“prior testimony at a

preliminary hearing, before a
grand jury, or at a former trial



Crawford v. Washington, 124 S. Ct. 1354 (2004)

What does ‘“‘testimonial’” mean?

“prior testimony at a preliminary
hearing, before a grand jury, or at

a former trial and to police
Interrogations” ..



Crawford v. Washington, 124 S. Ct. 1354 (2004)

“An accuser who makes a
formal statement to
government officers bears
testimony In a sense that a
person who makes a casual

remark to an acquaintance
does Not. .



Crawford v. Washington, 124 S. Ct. 1354 (2004)
Scalia’s hints

“AN accuser who makes a

formal statement to government
officers bears testimony In a sense

that @ PEr'SON who makes a

casual remark to an acquaintance
does NOot. a1z



Crawford v. Washington, 124 S. Ct. 1354 (2004)
Scalia’s hints

“An accuser who makes a formal

statement to government
officers bears testimony In a sense

that a person who makes a

casual remark to an
acquaintance does Not. a1z



“An accuser who makes a formal

statement {0 (OVErnment

OffICers bears testimony in a sense
that a person who makes a casual

remark t0 @n acquaintance

does NOot. a1



Crawford v. Washington, 124 S. Ct. 1354 (2004)
What IS “testimonial’ ?

“Most of the [historical] hearsay
exceptions covered statements
that by their nature were not
testimonial — for example,
business records or statements In
furtherance of a conspiracy.”



Crawford v. Washington, 124 S. Ct. 1354 (2004)

“Most of the [historical] hearsay exceptions .. .were
not testimonial . . ..”

“The one deviant we have found

Involves dying declarations . .



Police Interrogations --
Ongoing Emergency Statements

Davis v. Washington and

Hammon v. Indiana,
547 U.S. 813 (2006)

Michigan v. Bryant, 131
S.Ct. 1143 (2011)



Police Interrogations

“Crawford v. Washington,

124 S. Ct. 1354 (2004)




Police Interrogations

_Crawford v. Washington,

124 S. Ct. 1354 (2004)




Police Interrogations

Hammon v. Indiana s:7us

813 (2006)



Police Interrogations

Hammon v. Indiana s:7us

813 (2006)




Police Interrogations

Davis v. Washington, susssees



Police Interrogations

Davis v. Washington, s us s




Police Interrogations: Davis v. Washington and
Hammon v. Indiana, 547 U.S. 813 (2006)

Statements are nontestimonial when

made In the course of police interrogation
under circumstances objectively indicating

that the primary purpose of the
interrogation is to enable police
assistance to meet an
ongoing emergency. a



Police Interrogations: Davisv. Washington and
Hammon V. Indiana, 547 U.S. 813 (2006)

[Interrogations] are testimonial when
the circumstances objectively indicate
that there Is no such ongoing
emergency, and that the primary
purpose of the Interrogation Is to
establish or prove past events

potentially relevant to later criminal
prosecution. at2274-75



Problem
Davis caused many judges to believe we had a

bright line ongoing emergency test

If the declarant was telling

authorities what was happening
now, It was non - testimonial,

If she was telling them what

already happened, 1t was
testimonial



Police Interrogations: MIChIgaﬂ V. Bryant,

131 S.Ct. 1143 (2011) _
Bryant and Covington argued

and Bryant shot Covington

thru Bryant’s back door. Covington
drove to a nearby gas station and the
police were called. They asked what
happened. He said Bryant shot him
thru the door, and he drove to the gas
station. Covington died of his wounds.



Police Interrogations: MIChIgaﬂ V. ”

131 S.Ct. 1143 (2011)
Bryant and Covington argue -
and Bryant shot Covington (AR
thru Bryant’s back door. Covmgt‘ﬁ'ﬁ °°°° 7573
drove to a nearby gas station and the
police were called. They asked what
happened. He said Bryant shot him
thru the door, and he drove to the gas
station. Covington died of his wounds.




Police Interrogations: Michigan v. Bryant, 131 S. Ct 1143 (2011)

At the pre-Crawford trial,
Covington’s statements were Fiins
admitted as excited utterances. EE— =
Bryant was convicted of 2" Degree I\/Iurder
Post Crawford, Michigan Court of Appeals
found the statements to be non testimonial.

The Michigan Supreme Court, based on
Hammon, found the statements testimonial
and reversed.




Police Interrogations: Michigan v. Bryant, 131 s.ct. 1143 (2011)

The U. S. Supreme Court found

that the statements were NON-
testimonial, reversed the

Michigan Supreme Courtand |
remanded the case. (S -




Police Interrogations: Michigan v. Bryant, 131 s.ct. 1143 (2011)

Bryant helps us understand:

(1) our focus is on the “Primary Purpose” of the
statement.

(2) Trial court looks at all the circumstances.
(3) The analysis Is objective, not subjective.

(4) For statements to police, do “the circumstances
objectively indicate an ongoing emergency.”

(5) Ongoing Emergency analysis is like Excited
Utterance analysis.

(6) How does “formality” affect the analysis.



I\/IiChigan V. Bryant, 131 S.Ct. 1143 (2011)




The [eurrently] proper analysis of statements to
government agents.

What was the “primary purpose” of
the interaction?



What was the “primary purpose’ of the interaction?

If It IS to preserve or create
a record with a view toward
prosecution, there Is a
Confrontation Clause
problem




|f it was NOT to preserve or create a

record with a view toward prosecution,

there 1s N0 Confrontation
Clause problem.



Police Interrogations: Michigan v. Bryant,
2011 WL 676964 (2011)

To determine the “primary purpose” ofa
oolice interrogation, the trial court must look at all the

circumstances of the encounter. “The
combined approach also ameliorates problems
that could arise from looking solely to one
participant. Predominant among these Is the
problem of mixed motives on the part of both
interrogators and declarants.” at1161.




Police Interrogations: Michigan v. Bryant, 131 S.Ct. 1143 (2011)

“Police officers in our soclety
function as both first responders

and criminal investigators. Their dual

responsibilities may mean that they act with different
motives simultaneously or In quick succession
‘Undoubtedly most police officers . .. would act out
of a host of different, instinctive, and largely
unverifiable motives-their own safety, the safety of
others, and perhaps as well the desire to obtain
Incriminating evidence from the suspect . ..” at1161.



Police Interrogations: Michigan v. Bryant, 131 S.Ct. 1143 (2011)
“Police officers 1n our society function as both first
responders and criminal investigators. Their dual

responsibilities may mean that they act with
different motives simultaneously or

IN quick succession ‘Undoubtedly most

police officers . . . would act out of a host of different,
Instinctive, and largely unverifiable motives-their own
safety, the safety of others, and perhaps as well the
desire to obtain incriminating evidence from the
suspect . ..” at1161.




Police Interrogations: Michigan v. Bryant, 131 S.Ct. 1143 (2011)
“Police officers 1n our society function as both first
responders and criminal investigators. Their dual
responsibilities may mean that they act with different
motives simultaneously or In quick succession
‘Undoubtedly most police officers . . . would act out
of a host of different, instinctive, and largely

unverifiable motives-their OWI SafEty, the
Safety of others, and perhaps as well the

desire to obtain incriminating evidence from the
suspect . ..” at1161.




Police Interrogations: Michigan v. Bryant, 131 S.Ct. 1143 (2011)
“Police officers 1n our society function as both first
responders and criminal investigators. Their dual
responsibilities may mean that they act with different
motives simultaneously or in quick succession
‘Undoubtedly most police officers . . . would act out
of a host of different, instinctive, and largely
unverifiable motives-their own safety, the safety of

others, and perhaps AS well the desire to
obtain incriminating evidence

from the suspect . ..’ at1161.




Police Interrogations: Michigan v. Bryant, 131 S.Ct. 1143 (2011)
“Victims are also likely to have mixed

motives when they make statements to the

pOl | CE. During an ongoing emergency, a victim is most likely to want

the threat to her and to other potential victims to end, but that does not
necessarily mean that the victim wants or envisions prosecution of the
assailant. A victim may want the attacker to be incapacitated temporarily
or rehabilitated. Alternatively, a severely injured victim may have no
purpose at all in answering guestions posed; the answers may be simply
reflexive. The victim's injuries could be so debilitating as to prevent her
from thinking sufficiently clearly to understand whether her statements
are for the purpose of addressing an ongoing emergency or for the
purpose of future prosecution.” at 1161.



Police Interrogations: Michigan v. Bryant, 131 S.Ct. 1143 (2011)
“Victims are also likely to have mixed motives when they make

statements to the police. DUFING an ongoing
emergency, a victim Is most likely to
want the threat to her and to other
potential victims to end, vut that does not

necessarily mean that the victim wants or envisions prosecution of the
assailant. A victim may want the attacker to be incapacitated
temporarily or rehabilitated. Alternatively, a severely injured victim
may have no purpose at all in answering guestions posed; the answers
may be simply reflexive. The victim's injuries could be so debilitating
as to prevent her from thinking sufficiently clearly to understand
whether her statements are for the purpose of addressing an ongoing
emergency or for the purpose of future prosecution.” at 1161.



Police Interrogations: Michigan v. Bryant, 131 S.Ct. 1143 (2011)

“Victims are also likely to have mixed motives when they make statements to the
police. During an ongoing emergency, a victim is most likely to want the threat to her

and to other potential victims to end, but that does not
necessarily mean that the victim wants or
envisions prosecution of the assailant. A
victim may want the attacker to be
Incapacitated temporarily or rehabilitated.

Alternatively, a severely injured victim may have no purpose at all in answering questions posed;
the answers may be simply reflexive. The victim's injuries could be so debilitating as to prevent
her from thinking sufficiently clearly to understand whether her statements are for the purpose of

addressing an ongoing emergency or for the purpose of future prosecution.”” at 1161.



Police Interrogations: Michigan v. Bryant, 131 S.Ct. 1143 (2011)
“Victims are also likely to have mixed motives when they make
statements to the police. During an ongoing emergency, a victim IS most
likely to want the threat to her and to other potential victims to end, but
that does not necessarily mean that the victim wants or envisions
prosecution of the assailant. A victim may want the attacker to be
Incapacitated temporarily or rehabilitated. Alternatively, a severely
Injured victim may have no purpose at all in answering questions posed;

the answers may be simply reflexive. The victim's Injuries
could be so debilitating as to prevent her from
thinking sufficiently clearly to understana
whether her statements are for the purpose of
addressing an ongoing emergency or for the
purpose of future prosecution.” at11e:.



If It was not to preserve or create a
record with a view toward prosecution,

while there may be a

hearsay or Due Process

problem, there is no Confrontation
Clause problem.



Michigan v. Bryant, 131 S.Ct. 1143 (2011)
Compare to Excited Utterances

The existence of an emergency or the Qartiesl Qe rcegtiOn that
an emergency Is ongoing Is among the

most important circumstances that
courts must take into account In

determining whether an interrogation
IS testimonial” a1



“This logic 1s not unlike that
justifying the excited utterance

exception in hearsay law. Statements
“relating to a startling event or
condition made while the declarant was
under the stress of excitement caused

by the event or condition, ” 131 sct 1143 o) a
1157



Michigan v. Bryant, 131 S.Ct. 1143 (2011)

The existence of an emergency or the parties' perception that an emergency is

ongoing is among the most important circumstances that courts must take into
account in determining whether an interrogation is testimonial because statements
made to assist police in addressing an ongoing emergency presumably lack the
testimonial purpose that would subject them to the requirement of confrontation. .

.. [ T]he existence and duration of an
emergency depend on the type and
scope of danger posed to the victim,
the police, and the public. a«ue.[like
excited utterance analysis]



Michigan v. Bryant, 131 S.Ct. 1143 (2011)

Objective, not subjective analysis

“ .. the relevant inquiry Is not the subjective
or actual purpose of the individuals involved
In a particular encounter, but rather the
purpose that reasonable participants would
have had, as ascertained from the individuals®
statements and actions and the circumstances
In which the encounter occurred.” at 1156.




Ongoing Emergency Factors '

| Scope of potential victims

| Weapons used or possessed

| Extent of Injuries

| Location

. Magnitude of Response

1 Ongoing stream of information

~ Passage of |me S ;
 Formality [ S




“An accuser who makes a formal

statement . . ..”° crawfordv. Washington, 124 S. Ct. 1354
(2004)



Formality is not the sole touchstone of our primary purpose inquiry

pecause, although FOrmality suggests the
absence of an emergency and therefore
an increased likelihood that the
purpose of the Interrogation Is to
“establish or prove past events
potentially relevant to later criminal

p?‘OSQC‘MﬁOﬂ, b informality does not necessarily indicate

the presence of an emergency or the lack of testimonial intent. 131 S.Ct.
1143 at 1160.



Formality iIs not the sole touchstone of our primary
purpose inquiry because, although formality suggests
the absence of an emergency and therefore an
Increased likelihood that the purpose of the
interrogation 1s to “establish or prove past events
potentially relevant to later criminal prosecution,” . . .

Informality does not necessarily
Indicate the presence of an emergency
or the lack of testimonial intent. wsc

1143 at 1160.
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Balancing

I J




For encounters with government, What

was the “primary purpose” of the
Interaction?

If It IS to preserve or create a record with
a view toward prosecution, there is a
Confrontation Clause problem.

If It was not to preserve or create a record
with a view toward prosecution, while

there Is no Confrontation Clause problem.



Primary Purpose of the |nterV|eW’?
Accuser V. Person

Formal v. Casual
Official v. Acquaintance

Solely for medical treatment, for
psychological assessment, for a child
protection team assessment, for D&N
evaluation (of removal from the
home) a forensic interview to
Investigate a crime?



Where did the interview occur?
Accuser V. Person

Formal v. Casual
Official v. Acquaintance

Was It on the street, at the crime
scene, In an emergency room, In a
psychologist’s office, In a child
Interview room equipped with a

video recording machine and
anatomically correct dolls?




Relationship among interviewer,
declarant and police.

Accuser v. Person

Formal v. Casual

icial v. Acguaintance

The declarant and interviewer were
acquainted, he avoids police when
possible; on the same child
protection team but police may not

sit in, allows police to observe the
Interview; IS employed to assist the
police.




Scientific Evidence

Melendez-Diaz v. Mass.,
129 S.Ct. 2527 (2009) Reversed

Bullcoming v. N.M. 131 S.Ct.
2705(2011) Reversed

Willlams v. 111.132 S.Ct. 2221
(2012) Affirmed



Scientific Evidence

In general, scientific evidence
should not be a Confrontation
Clause problem.




Scientific Evidence

Scientific evidence i1s no different
than any other.




Scientific Evidence




Scientific Evidence



http://www.wired.com/geekdad/2011/11/happy-birthday-mandy-patinkin/

1 he Princess Briae
“You keep using that word. 1

do not think It means what you
think it means.”
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http://www.geocaching.com/seek/cache_details.aspx?guid=b420f9d6-af3c-46a5-a542-5451f62c204b
http://www.wired.com/geekdad/2011/11/happy-birthday-mandy-patinkin/

Scientific Evidence

Testimonial. 1 do not think it
means what you think it means.



http://www.wired.com/geekdad/2011/11/happy-birthday-mandy-patinkin/

Testimonial

Statements need a requisite
“formality and solemnity” to be
considered “testimonial”




Melendez-Diaz v. Mass..
129 S.Ct. 2527 (2009)

Police flipped a buyer and arrested '-

Melendez-Diaz (and his companion d
away from a cocaine sale.

He ditched 14 baggies of cocaine In the back
of the police car which were recovered.

At his trial, a chemist’s certificate was admitted over
a Confrontation Clause objection.

Under state law, It constituted prima facie evidence
that the baggies held cocaine of a certain weight.

N’




Melendez-Diaz v. Mass., /4 ”
129 S.Ct. 2527 (2009) e Ll |

. “[N]ot only were the affidavits ‘made ?t)i?r
circumstances which would lead an objective witness
reasonably to believe that the statement would be
available for use at a later trial,’

but under Massachusetts law the sole purpose of the
affidavits was to provide “prima facie evidence of the
composition, quality, and the net weight” of the
analyzed substance . . ..

. “In short, under our decision in Crawford, the

analysts' affidavits were testimonial .. ..”



Melendez-Diaz v. Mass., /4 A
129 S.Ct. 2527 (2009) £.8

- The decision was 4-1-4 and Scalia spe%}' is
time answering the dissent.

'Notice and Demand laws are just fine.

|“The defendant always has the burden of
raising his Confrontation Clause objection;
notice-and-demand statutes simply govern the
time within which he must do so. States are
free to adopt procedural rules governing

objections. *




Bullcoming v..N.M. 131 S.Ct. 2705(2011)

Chemist Craylor tested
Bullcoming’s blood.

Bullcoming was drunk.




Bullcoming v..N.M. 131 S.Ct.
2705(2011)




Bullcoming v..N.M. 131 S.Ct. 2705(2011)
I’m another chemist.

I didn’t do the work, Craylor did.

Craylor concluded that Bullcommg
was drunk.

" Reversed.




Williams v. 111.132 S.Ct. 2221 (2012)
Williams raped a woman in 2000.

A vaginal swab was processed by the Ill.
State lab, then sent to Cellmark in Md.

Cellmark processed the swab and
provided the digital DNA profile.

Williams® DNA was taken 1n a later,
unrelated matter. That profile was
entered and a computer signaled a hit.




Williams v. 111.132 S.Ct. 2221 (2012)
No one from Cellmark testified.

At a court trial, an Ill. analyst testified she
extracted DNA from Williams’ blood and
developed a state data base profile.

A second Ill. analyst testified that she ran
the profile from Cellmark against the state
database.

Over Confrontation and Form of the
Question objections, she was then asked:




Williams v. 111.132 S.Ct. 2221 (2012)

“Did you compare the semen that
had been identified . . ..from the
vaginal swabs to the male DNA
profile that had been identified from
the blood of Williams”

She answered “Yes. ”




Williams v. 111.132 S.Ct. 2221 (2012)

_Conviction affirmed - not the
requisite “formality and
solemnity” for Justice Thomas.

_The justices seem to be
coming to understand the

magnitude of the problem.




Summary: No Confrontation
problem If:

The declarant testifies, or
The statement Is not offered for
the truth of the matter asserted, or

If the prima ry pu -pos- of the

Interaction was not to preserve or
create a record with a view toward
prosecution,



If the PriMary PuUrpose of the interaction was not to
preserve or create a record with a view toward prosecution,
there i1s no Confrontation Clause problem.

Person Accuser

Casual Remark Formal Statement
Acquaintance Gov’t Officer




If the primary purpose of the
Interaction was not to preserve

or create a record with a view

tOward Q rOSGCUtiOn, while there may be
a hearsay or Due Process problem, the e iS No

Confrontation Clause
problem.



If the primary purpose of the
Interaction was not to
preserve or create a record
with a view toward

prosecution, wie there may

be a heal’say or Due Process problem,

there 1S no Confrontation
Clause problem.



The Rule Against
Hearsay

Christopher J. Munch

Judge
1st Judicial District of Colorado

2013 - Utah



Rules of Evidence

|. General Provisions

11. Judicial Notice

[11. Presumptions

V. Relevancy and its Limits

V. Privileges

V1. Witnesses

“VII. Opinions and Expert Testimony
VIIl. Hearsay

|X. Authentication and Identification
X. Contents of Writings, etc.
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Article V111 -- Hearsay

801. Definitions
802. Hearsay Rule

803. Hearsay exceptions -- Availability of
Declarant Immaterial

1 804. Hearsay exceptions -- Declarant
Unavailable

_ 805. Hearsay within Hearsay

~ 806. Attacking and Supporting Credibility
of Declarant

807 Residual Hearsay.

RGP RREE




Article VIII -- Hearsay

801. Definitions -- What Is hearsay?
802. Hearsay Rule No hearsay w/o exception.

803. Hearsay exceptions -- Availability of Declarant
Immaterial -- “First Class exceptions”.

1804. Hearsay exceptions -- Declarant Unavailable
-- “Second Rate exceptions”.

~ 805. Hearsay within Hearsay So what!

 806. Attacking and Supporting Credibility of
Declarant. This one can be fun.

807 Residual Hearsay. Hearsay w/ a Special Pardon

PRV e




Hearsay - terminology

The “declarant” made the

statement out in the real world — the
declarant is the one being quoted.

The “WItNESS” is the person on the

stand who Is repeating the declarant’s
statement.

The declarant and the witness might
or might not be the same person.



Rule 801. Definitions:

] Statement. A “‘statement” 1s
(1) An oral or written assertion; or

- (2) Nonverbal conduct of a person, if it is intended by him as an
assertion.

1 (b) Declarant. A “declarant” is a person who makes a statement.

“Hearsay” iIs a statement, other than
one made by the declarant while
testifying at the trial or hearing,
offered in evidence to prove the truth
of the matter asserted.



Rule 801. Definitions:

] Statement. A “‘statement” 1s
(1) An oral or written assertion; or

- (2) Nonverbal conduct of a person, if it is intended by him as an
assertion.

1 (b) Declarant. A “declarant” is a person who makes a statement.

Q*“Hearsay” is a statement, other than
one made by the declarant while
testifying at the trial or hearing,

offered in evidence to prove the truth
of the matter asserted.



Knowingly eluding the police.
Accused (“4/”) was the driver.

Declarant (““Delbert”) was the
front seat passenger.

Wide eyed Wendy, our WItness,
was the back seat passenger.




Knowingly eluding the police.
Accused (“4/”) was the driver.

Declarant (““Delbert”) was the
front seat passenger.

Wide eyed Wendy, our WItness,
was the back seat passenger




Knowingly eluding the police.
Wendy, the witness will testify that

Just as the high speed chase was
starting,

Delbert, the declarant said to Al
the accused driver,



“F*** dude, are you
tryin’ to outrun that

f*+ing pig?”



“Objection, Hearsay.”
“Judge, it’s not offered for
the truth of the matter
asserted.”

= Let’s see, guy said “Trying to
outrun the cop”

== DA wants to show he was tried tc
outrun the cop;

== “Objection Sustained”



£ What do call aIaWr
with an 1Q of 507




Most trial judges are not stupid.
= But sometimes ignorant.

== 0Of the Importance of evidence.
== 0f evidence law.



Rule 801. Definitions:

] Statement. A “‘statement” 1s
(1) An oral or written assertion; or

- (2) Nonverbal conduct of a person, if it is intended by him as an
assertion.

1 (b) Declarant. A “declarant” is a person who makes a statement.

Q*“Hearsay” is a statement, other than
one made by the declarant while
testifying at the trial or hearing,

offered in evidence to prove the truth
of the matter asserted.



Rule 801. Definitions:

] Statement. A “‘statement” 1s
- (1) An oral or written assertion; or

- (2) Nonverbal conduct of a person, if it is intended by him as an
assertion.

1 (b) Declarant. A “declarant” is a person who makes a statement.

O“Hearsay” is a Statement, other than
one made by the declarant while
testifying at the trial or hearing,

offered in evidence to prove the truth
of the matter asserted.



Rule 801. Definitions

The following definitions apply under this Article:
(a) Statement. A “statement” is

(1) An oral or written ASSE rtion: or

(2) Nonverbal conduct ofa person, if it is
Intended by the person AS Al ASSE rtion.



ASSErtions
Assertions vs. Implied Assertions
Contrast, Wright v. Tatham,

112 Eng. Rep. 488 (Ex. 1837), aff'd, 7 Eng. Rep. 559 (H.L. 1838).




ASSertons
Assertions vs. Implied Assertions
Contrast, Wright v. Tatham,

112 Eng. Rep. 488 (Ex. 1837), aff'd, 7 Eng. Rep. 559 (H.L. 1838).

In America, words (or conduct) are not
hearsay merely because Of the
belief that generated them.

Those WOrds (or conduct) Must
constitute an assertion.




Assertions
Assertions vs. Implied Assertions.

In general, Assertions are capable of
being either true or false.

Assertions generally do not include:

Exclamations



Assertions

Assertions vs. Implied Assertions

Contrast, Wright v. Tatham, 112 Eng. Rep. 488 (Ex.
1837), aff'd, 7 Eng. Rep. 559 (H.L. 1838).

Words are not hearsay merely
because Of the belief that

generated them. The words

or conduct must constitute an
assertion.



Assertions Assertions vs..

Implied Assertions.

In general, Assertions are capable of
being either true or false.

Assertions generally do not include:

Exclamations, _
Questions (that are not rhetorical)

“An interrogator's questions, unlike a declarant’s

answers, do not assert the truth of any matter.”
Michigan v. Bryant, 131 S.Ct. 1143 (2011) at 1160, FN 11



Assertions Assertions vs.. Implied
Assertions.

In general, Assertions are capable of being
either true or false.

Assertions generally do not include:
Exclamations,

Questions (that are not rhetorical), or

Commands or Orders



Assertions vs.. Implied Assertions.

In general, Assertions are capable of being
either true or false.

Assertions generally do not include:
Exclamations,

Questions (that are not rhetorical), or
Commands or Orders

L= acd

iU, S. V. Zennl, 492 F. Supp. 464 (E.D.
Ky, 1980)



Rule 801. Definitions:

] Statement. A “‘statement” 1s
(1) An oral or written assertion; or

- (2) Nonverbal conduct of a person, if it is intended by the person
as an assertion.

1 (b) Declarant. A “declarant” is a person who makes a statement.

(C) Hearsay. “Hearsay” is a statement, other
than one made by the declarant while testifying

at the trial or hearing, offered in evidence 10

prove the truth of the matter
asseried.



U.S. V. Harris, 942 F.2d 1125 (7th Cir. 1991)

“[The deceased declarant| was a
wealthy widower partial to young
women.”



U.S. V. Harris, 942 F.2d 1125 (7th Cir. 1991)

“[The deceased declarant| was a
wealthy widower partial to young

women. Two were twin sisters..”



U.S. V. Harris, 942 F.2d 1125 (7th Cir. 1991)

“IThe deceased declarant| was a
wealthy widower partial to young
women. Two were twin sisters. He

gave each more than half a million

dollars over the course of several
years.”




U.S. V. Harris, 942 F.2d 1125 (7th Cir. 1991)

The IRS charged Harris with
knowingly evading income tax.

She claimed that the money
was not income, but gifts.



U. S. v. Harris, 942 F.2d 1125 (7th Cir. 1991)

The Government’s testimony showed
that Harris described her relationship
with the deceased as '@ job”and

Cjust making a living.”
She complained that she "'was laying on her

back and her sister was gerting all the
money,



U. S. v. Harris, 942 F.2d 1125 (7th Cir. 1991)

Testimony showed that Harris described her
relationship with the deceased as ''@& job”and " just
making a living.”

She complained that she "'was laying on her back and
her sister was getring all the money,”” and

described how she disliked his
fordling her, and made other

derogatory statements about sex with
Rim.



U. S. v. Harris, 942 F.2d 1125 (7th Cir. 1991)

The deceased declarant’s letters

=f[s]o far as the things I give you are
concerned -- | get as great if not even greater
pleasure in giving than you get in receiving.”
=Tl love giving things to you and to see you
happy and enjoying them.”

fHe also] wrote to his insurance company
regarding the value of certain jewelry that he
had ""given to Ms. Harris as a gift."




U. S. v. Harris, 942 F.2d 1125 (7th Cir. 1991)

The deceased declarant’s letters

=<f[s]o far as the things I give you are
concerned -- | get as great if not even greater
pleasure in giving than you get in receiving.”
=11 love givinpg things to you and to see you
happy and enjoying them.”

fHe also] wrote to his insurance company
regarding the value of certain jewelry that he
had "'given to Ms. Harris as a gift."




Pop Quiz: Should the letters be admitted?

S No, they are hearsay.

® Yes, since the declarant is dead, they
fall within “the unavailability exception”.

% It depends on what they
are being offered for.



U. S. v. Harris, 942 F.2d 1125 (7th Cir. 1991)

“These letiers were hearsay if offered for the
truth of the matiers asserred --



U. S. v. Harris, 942 F.2d 1125 (7th Cir. 1991)

“These letiers were hearsay if offered for the

truth of the matrers asseried -- that the deceased
did in fact love Harris, enjoyed giving her things, . . .
and gave her the jewelry at issue as a gift. But the
letters were not hearsay for the purpose of showing what
Harris believed, because her belief does not depend on the
actual truth of the matters asserted in the letters. Even if the
deceased were lying, the letters could have caused Harris to
believe in good faith that the things he gave her were intended

as gifts.”’



U.S. V. Harris, 942 F.2d 1125 (7th Cir. 1991)

The IRS charged Harris with

Iknowi‘ngzy evading income

(ax.



U. S. v. Harris, 942 F.2d 1125 (7th Cir. 1991)

“These letters were hearsay if offered for the truth of the matters
asserted--that Kritzik did in fact love Harris, enjoyed giving her things, .

. and gave her the jewelry at issue as a gift. BUL the letters

were not hearsay for the purpose of
showing what Harris believed, because her

belief does not depend on the actual truth of the matters
asserted in the letters. Even if declarant were lying, the letters

could have caused Harris to believe In good faith that the
things he gave her were intended as gifts. ”



U. S. v. Harris, 942 F.2d 1125 (7th Cir. 1991)

“These letters were hearsay if offered for the truth of the
matters asserted--that Kritzik did in fact love Harris, enjoyed
giving her things, . . . and gave her the jewelry at issue as a
gift. But the letters were not hearsay for the purpose of
showing what Harris believed, because her belief does not
depend on the actual truth of the matters asserted in the

etters. Even if declarant were lying, the

letters could have caused Harris to
believe In good faith that the things he
gave her were intended as gifts. ”




“Not offered for the truth of the matter
asserted’ means:

The words do constitute an assertion, but

It makes no difference whether
the assertion Is true or false.



Knowingly eluding the police.

“Dude, that car behind us is a
CoOp — and he’s looking at his
computer!”




Rule 801. Definitions

The following definitions apply under this Article:

aiy(d) Statements Which Are Not
Hearsay. A statement is not hearsay if:

aiix(1) Prior Statements by Witness.
ai(2) Admissions By Party-opponent.



Rule 801. Definitions

The following definitions apply under this Article:
(d) Statements Which Are Not Hearsay. A
statement Is not hearsay If:

(1) Prior Statements by Witness. The
declarant testifies at the trial or hearing and is
subject to cross-examination concerning the
statement, and the statement is

ai(A) INconsistent with his testimony . . ..
aiiy(B) CONSISteNnt with his testimony . . ..
ai(C) one of Identification . . ..



Rule 801. Definitions  the

following definitions apply under this Article: (d)
Statements Which Are Not Hearsay. A statement is
not hearsay If:

(1) Prior Statements by Witness. The declarant

testifies at the trial or hearing and is subject to

cross-examination concerning the statement, and the
statement IS



Rule 801. Definitions e

following definitions apply under this Article: (d)
Statements Which Are Not Hearsay. A statement Is
not hearsay If:

(1) Prior Statements by Witness. The declarant
testifies at the trial or hearing and IS Subject to

cross-examination concerning the
statement, and the statement is

aOwens v. U. S., 108 S.Ct. 838 (1988)



Owens v. U. S., 108 S.Ct. 838 (1988)

% S,




Owens v. U. S., 108 S.Ct. 838 (1988)




Rule 801. Definitions

The following definitions apply under this Article:

(d) Statements Which Are Not Hearsay. A statement is not
hearsay If:

(1) Prior Statements by Witness. The declarant testifies at
the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is

= (1) Inconsistent with his testimony, and

=Was given under oath subject to the penalty of
perjury at a trial, hearing, or other
proceeding, or In a deposition



Pop Quiz: What If the prior statement
was not given under oath?

Should the prior inconsistent
statements be admitted?

QNo, they are hearsay.

8 It depends on what they are
being offered for.



Rules of Evidence

|. General Provisions

11. Judicial Notice

[11. Presumptions

V. Relevancy and its Limits

V. Privileges

V1. Witnesses

“VII. Opinions and Expert Testimony

VIll. Hearsay

1 X. Authentication and ldentification
1 X. Contents of Writinas. etc.
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|. General Provisions

11. Judicial Notice

[11. Presumptions
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V. Privileges

VI. Witnesses

“VII. Opinions and Expert Testimony
VIIl. Hearsay

|X. Authentication and Identification
X. Contents of Writings, etc.
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Rule 607. Who May Impeach



Rule 607. Who May Impeach
The credibility of a witness may be
attacked by any party, including the
party calling the witness.

© You may not argue that the statement
should be accepted for its truth.

Z You may need an instruction.
vl You still need some substantive evidence.




Rule 801. Definitions

The following definitions apply under this Article:

(d) Statements Which Are Not Hearsay. A statement is not
hearsay If:

(1) Prior Statements by Witness. The declarant testifies at
the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is

_ (1) Inconsistent with the declarant’s testimony, or

_How Inconsistent does It have to be?
_Is “I don’t remember’ inconsistent?



Rule 801. Definitions

The following definitions apply under this Article:
(d) Statements Which Are Not Hearsay. A statement is not
hearsay If:

(1) Prior Statements by Witness. The declarant testifies at
the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is

aii(B) consistent with the declarant’s testimony, and

dikoffered to rebut an express or implied charge
against the declarant of recent fabrication oy

improper influence or motive,
ai, Tome V. U.S., 115 S. Ct. 696 (1995).



Hearsayv

Sun Mon Tue Wed T hu Fri Satk

15 1 &

17 18 1 20 21 22 23

24 25 26 27 28 29 30

31




Hearsayv

Sun Mon Tue YWed Thu Fri Satk
| 2
3 . | 5 T o
10 11 12 15 16
17 18 19 20 21 22 23
24 25 26 2T 28 29 30

31




Hearsayv

Sun Mon Tue Wed T hu Fri Satk

I 2

3 4 5 & i 8 o

17 18

24 25 26 27 28 29 30

31




Rule 801. Definitions

The following definitions apply under this Article:

(d) Statements Which Are Not Hearsay. A statement is not
hearsay If:

(1) Prior Statements by Witness. The declarant testifies at
the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is

aix(C) one of identification of a person made
after perceiving the person.

—

aiiy 11 1S under this exclusion that the detective
testifies about the identification!






Rule 801. Definitions e following

definitions apply under this Article: (d) Statements Which Are Not
Hearsay. A statement is not hearsay if

(2) Admissions By Party-

opponent.

The statement is Offered against a
Qaf‘m and is



Rule 801. DefinItioNS  The following

definitions apply under this Article: (d) Statements Which Are Not
Hearsay. A statement is not hearsay If:
(2) Admissions By Party-opponent. The statement is offered against a

party and Is A
@ 1) the party’s own statement, In either an

Individual or a representative capacity,

aiis(11) a statement of which the party has manifested
his adoption or belief in its truth, Gordon v. State,

273 Ga. 373; 541 S.E.2d 376 (Ga. 2001)(“Shut up!™)

Ji (111) a statement by a person authorized by the party to make a
statement concerning the subject,

il (1v) a statement by the party’s agent or servant concerning a matter

within the scope of the agency or employment, made during the
avictence of the relation<hin or




Rule 801. Definitions The following definitions apply
under this Article: (d) Statements Which Are Not Hearsay.
A statement is not hearsay If:

(2) Admissions By Party-opponent. The statement is
offered against a party and is

(i) the party’s own statement, In either an individual or a representative capacity,

(i) a statement of which the party has manifested his adoption or belief in its truth,
(ii1) a statement by a person authorized by the party to make a statement

concerning the subject,
(1v) a statement by the party’s agent or servant concerning a matter within the
scope of the agency or employment, made during the existence of the relationship,

or

Jily(V) a statement by a co-conspirator of a party
during the course and in furtherance of the

conspiracy.



Rule 801. Definitions The following definitions apply
under this Article: (d) Statements Which Are Not Hearsay.
A statement is not hearsay If:

(2) Admissions By Party-opponent. The statement is
offered against a party and is

(i) the party’s own statement, In either an individual or a representative capacity,

(i) a statement of which the party has manifested his adoption or belief in its truth,
(ii1) a statement by a person authorized by the party to make a statement

concerning the subject,
(1v) a statement by the party’s agent or servant concerning a matter within the
scope of the agency or employment, made during the existence of the relationship,

or

Jily(V) a statement by a co-conspirator of a party
during the course and in furtherance of the

conspiracy.




Rule 801. Definitions The following definitions apply
under this Article: (d) Statements Which Are Not Hearsay.
A statement is not hearsay If:

(2) Admissions By Party-opponent. The statement is
offered against a party and is

(i) the party’s own statement, In either an individual or a representative capacity,

(i) a statement of which the party has manifested his adoption or belief in its truth,
(ii1) a statement by a person authorized by the party to make a statement

concerning the subject,
(1v) a statement by the party’s agent or servant concerning a matter within the
scope of the agency or employment, made during the existence of the relationship,

or

Jily(V) a statement by a co-conspirator of a party
during the course and in furtherance of the

conspiracy.




The things we have talked
about so far are not exceptions

to the rule against Hearsay.
They just aren’t hearsay



The things we have talked
about so far are not exceptions
to the rule against Hearsay.
They just aren’t hearsay.
W | Exception! Exception!
BPRNE )V e don’t need no

BC/E A Stinkin’ exception!




Exceptions
to the Rule against Hearsay

It IS hearsay,

but It IS admissible
anyway,

because It falls within an
exception.




“FIrst Class” Exceptions
to the Rule Against Hearsay --

Rule 803



J4isRUle 803. Hearsay exceptions - i o s

L I I B B, BT, B, B B B B B B B I N G B A

(1)
(2)
(3)
(4)
(3)
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)

Present sense impression.
Excited utterance.

Then existing mental, emotional, or physical condition.
Statements for purposes of medical diagnosis or treatment.
Recorded recollection.
Records of regularly conducted activity.
Absence of entry in records kept in accordance with the provisions of paragraph (6).
Public records and reports.
Records of wvital statistics.

Absence of public record or entry.

Records of religious organizations.

Marriage, baptismal, and similar certificates.

Family records.

Records of documents affecting an interest in property.
Statements in documents affecting an interest in property.
Statements in ancient documents.

Market reports, commercial publications.

Learned treatises.

Reputation concerning personal or family history.
Reputation concerning boundaries or general history.
Reputation as to character.

Judgment of previous conviction.

Judgment as to personal, family or general history or boundaries.



s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(1) Present sense
impression. A
statement describing or
explaining an event or
condition made while the
declarant was perceiving
the event or condition,
or immediately
thereafter.



s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(1) Present sense
impression. A
statement describing or
explaining an event or
condition made while the
declarant was perceiving
the event or condition,
or immediately
thereafter.




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(1) Present sense
impression. A
statement describing or
explaining an event or
condition made while the
declarant was perceiving
the event or condition,
or immediately
thereafter.




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(2) Excited utterance. A
statement relating to a
startling event or
condition made while the
declarant was under the
stress of excitement
caused by the event or
condition.



s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(2) Excited utterance. A
statement relating to a
startling event or
condition made while the
declarant was under the
stress of excitement
caused by the event or
condition.




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(2) Excited utterance. A
statement relating to a
startling event or
condition made while the

declarant was under the
stress of excitement

caused by the event or
condition.




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

. (2) Excited utterance. A statement
relating to a startling event or
condition made while the declarant
was under the stress of excitement

caused by the event or condition.

@&In my opinion, T NIS exception IS more

relaxed in sexual assault and assault on
children cases,



s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.
. (2) Excited utterance. A statement

relating to a startling event or
condition made while the declarant
was under the stress of excitement
caused by the event or condition.

& ln my opinion, This exception i1s more relaxed In

sexual assault and assault on children cases, bUt

you must present evidence
of stress due to the event.




s RUle 803. Hearsay exceptions -- Availability of
declarant immaterial.

(3) Then existing mental,
emotional, or physical

condition. A statement of

the declarant's then existing
state of mind, emotion,
sensation, or physical
condition (such as intent,
plan, motive, design, mental
feeling, pain, and bodily
health), but not including a



s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(3) Then existing mental,
emotional, or physical

condition. A statement of
the declarant's then
existing state of mind,
emotion, sensation, or
physical condition (such as
intent, plan, motive,
des:.gn mental feeling,




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(3) Then existing mental,
emotional, or physical

condition. A statement of

the declarant's then
existing state of mind,
emotion, sensation, or
physical condition (such as
intent, plan, motive,
de51gn ‘mental feeling,




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(3) Then existing mental,
emotional, or physical

condition. A statement of
the declarant's then
existin
emotion,
physical
intent,
design,




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.
. (3) Then existing mental,

emotional, or physical condition. A
statement of the declarant's then
existing state of mind, emotion,
sensation, or physical condition
(such as intent, plan, motive,
design, mental feeling, pain, and

bodily health), but not
including a statement of memory

fact rem




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.
(3) Then existing mental,

emotional, or physical
condition. A statement of the
declarant's then existing state
of mind, emotion, sensation, or
physical condition (such as
intent, plan, motive, design,
mental feeling, pain, and
bodily health), but not

including a statement of memory
or I




. (3) Then existing mental, emotional, or physical
condition. A statement of the declarant's then existing
state of mind, emotion, sensation, or physical condition
(such as intent, plan, motive, design, mental feeling,
pain, and bodily health), but not including a statement of
memory or belief to prove the fact remembered or believed

Murder Case: Her
estranged boyfriend
murdered Delberta
Declarant.

A week before her death,
Declarant said: "I believe

my boyfriend is going




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.
(3) Then existing mental,

emotional, or physical
condition. A statement of the
declarant's then existing state
of mind, emotion, sensation, or
physical condition (such as
intent, plan, motive, design,
mental feeling, pain, and
bodily health), but not

including a statement of memory
or I




. (3) Then existing mental, emotional, or physical
condition. A statement of the declarant's then existing
state of mind, emotion, sensation, or physical condition
(such as intent, plan, motive, design, mental feeling,
pain, and bodily health), but not including a statement of
memory or belief to prove the fact remembered or believed

Defendant murdered Declarant.

Declarant said: “I believe

Defendant is going to kill me,” and
“"I am afraid of
the Defendant.”



physical condition. A statement of the declarant's then
existing state of mind, emotion, sensation, or physical
condition (such as intent, plan, motive, design, mental
feeling, pain, and bodily health), but not including a

statement of memory or belief to prove the fact remembered
or believed

Victim’s state of mind

does fall within this
exception,

but usually is ruled
irrelevant

The victim’s fear does not
logically affect what the
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condition. A statement of the declarant's then
existing state of mind, emotion, sensation, or
physical condition (such as intent, plan, motive,
design, mental feeling, pain, and bodily health),
but not including a statement of memory or belief
to prove the fact remembered or believed

The victim’s state of
mind is logically
relevant to what the
victim is going to
Ao




s RUle 803. Hearsay exceptions -- Availability of
declarant immaterial.

(4) Statements for purposes
of medical diagnosis or

treatment. Statements made for
purposes of medical diagnhosis
or treatment and describing

Mg rcal higsEory 70 eagst. Or
present symptoms, pain, oOr
sensations, or the 1inception or
general - chigractel GFrer callsSe
Ol EXEelinal SORBGa Y Ceae 09
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declarant immaterial.
(4) Statements for purposes

of medical diagnosis or

treatment. Statements made for
purposes of medical diagnosis
or treatment and describing

Mg rcal higsEory 70 eagst. Or
present symptoms, pain, oOr
sensations, or the 1inception or
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declarant immaterial.
(4) Statements for purposes

of medical diagnosis or

treatment. Statements made for
purposes of medical diagnhosis
or treatment and describing
Mogrcal higbory 7i0reaast. Or
present symptoms, pain, or
sensations, or the 1inception or
general character of itlie cause
Of external source thereof
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s RUle 803. Hearsay exceptions -- Availability of
declarant immaterial.

(4) Statements for purposes
of medical diagnosis or

treatment. Statements made for
purposes of medical diagnhosis
or treatment and describing

Mg rcal higsEory 70 eagst. Or
present symptoms, pain, oOr
sensations, or the 1inception or
general - chigractel GFrer callsSe
Ol EXEelinal SORBGa Y Ceae 09



(4) Statements for purposes of medical diagnosis or treatment. Statements
made for purposes of medical diagnosis or treatment and describing
medical history, or past or present symptoms, palin, or sensations, or the
inception or general character of the cause of external source thereof

U.S. v. Renville, 779 F.2d 430 (8 cir. 1985).

ay, . .first, the declarant’'s motive In
making the statement must be consistent
with the purposes of promoting treatment;

ai, aNd second, the content of the
statement must be such as Is reasonably
relied on by a physician In treatment or
diagnosis. ” ataz.
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diagnosis or treatment and describing medical history, oOr
past or present symptoms, pain, or sensations, or the
inception or general character of the cause of external
source thereof insofar as reasonably pertinent to
diagnosis or treatment.

U.S. v. Renville, 779 F.2d 430 (8 Cir. 1985).
dlly ‘. . a declarant's statements relating the
Identity of the individual allegedly responsible
for his injuries or condition “would seldom, If
ever,” be reasonably pertinent to treatment or
diagnosis. ” atass  {But}




(4) Statements for purposes of medical diagnosis or treatment. Statements made for
purposes of medical diagnosis or treatment and describing medical history, or past

or present symptoms, pain, or sensations, or the inception or general character of
the, cause of external source thereof

U.S. v. Renville, 779 F.2d 430 (8 Cir. 1985).

“Statements by a child abuse victim to a
physician during an examination that the abuser

IS a member of the victim's immediate household
are reasonably pertinent to treatment. ”

“First, child abuse involves more than physical
Injury; the physician must be attentive to
treating the emotional and psychological
Injuries which accompany this crime. ” at4sz



(2) oStCatements Ior purposes Or medilicCal aliagnosis Or treatment. otatements made I10r
purposes of medical diagnosis or treatment and describing medical history, or past

or present symptoms, pain, or sensations, or the inception or general character of
Lhedfeaige ~Oof | externalijsource ~thereps

U.S. v. Renville, 779 F.2d 430 (8 Cir. 1985).

iy “Second, physicians have an obligation,
Imposed by state law, to prevent an abused child
from being returned to an environment in which
he or she cannot be adequately protected from
recurrent abuse. ” at4ss




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(5) Recorded recollection. A
memorandum or record concerning a
matter about which a witness once
had knowledge but now has
insufficient recollection to enable
the witness to testify fully and
accurately, shown to have been made
or adopted by the witness when the
matter was fresh in the witness'
memory and to reflect that
knowledge correctly. If admitted,
the memorandum or record may be



s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.
(5) Recorded recollection. A

memorandum or record concerning a
matter about which a witness once
had knowledge but now has
insufficient recollection to enable
the witness to testify fully and

accurately, shown to have been made or

adopted by the witness when the matter
was fresh in the witness' memory and to
reflect that knowledge correctly. If

admitted, the memorandum or record may

be read into evidence but may not itself
be raceived ace an avxhibit 11nlece offerad




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.
(5) Recorded recollection. A

memorandum or record concerning a

matter about which a witness once had
knowledge but now has insufficient
recollection to enable the witness to

testify fully and accurately, shown to
have been made or adopted by the
witness when e matter was fres
in the witness' memory and to

reflect that knowledge correctly.

If admitted, the memorandum or record

may be read into evidence but may not
gt+ecal f bae receaived ac an axhibit 11nlaca




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(5) Recorded recollection. A

memorandum or record concerning a matter
about which a witness once had knowledge
but now has insufficient recollection to
enable the witness to testify fully and
accurately, shown to have been made or
adopted by the witness when the matter
was fresh in the witness' memory and to
reflect that knowledge correctly. If
admitted, The memorandum or record

may be read into evidence but may
not itself be received as an
exhibit unless offered by an




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(6) Records of regularly
conducted aCtiVity. A memorandum,

report, record, or data compilation, 1in any form, of
acts, events, conditions, opinions, or diagnoses, 1f: (a)
Made at or near the time of the underlying event, (b) by,
or from information transmitted by, a person with first
hand knowledge acquired in the course of a regularly
conducted business activity, (c) made and kept entirely
in the course of that regularly conducted business
activity, (d) pursuant to a regular practice of that
business activity,; and(e) all the above are shown by the
testimony of the custodian or other qualified
witness.However, such evidence shall not be admissible
1f the source of information or the method of
circumstances of preparation indicate a lack of
trustworthiness or to the extent that portions thereof

lack an appropriate foundation.The term "business'" as
117 1 n Fhiae paracdranh 1n-—liidece bHijednece Tnaet+it+i11+10n



Rule 803. Hearsay exceptions -- Availability of declarant immaterial.
(6) Records of regularly conducted activity. A memorandum,

report, record, or data compilation, 1in any form, of acts,
events, conditions, opinions, or diagnoses, 1f:

(a) Made at or near the time of the
underlying event,

(b) by, or from information transmitted
by, a person with first hand knowledge

(c)acquired in the course of a regularly
conducted business activity,

(d) made and kept entirely in the course
of that regularly conducted business
activity,

(e) pursuant to a regular practice of that
business activity;

(f) all the above are Shown by the testimony



s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(17) Market reports,
commercial publications.

Market quotations,
tabulations, lists,
directories, or other
published compilations,
generally used and relied
upon by the public or by
persons in particular



s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(17) Market reports,
commercial publications.

Market quotations,
tabulations, lists,
directories, or other
published compilations,
generally used and relied
upon by the public or by
persons in particular




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(17) Market reports,
commercial publications.

Market quotations,
tabulations, lists,
directories, or other
published compilations,
generally used and relied
upon by the public or by
persons in particular



quotations, tabulations, lists,
directories, or other published
compilations, generally used and
relied upon by the public or by
persons in particular
occupations.

Things like newspaper
listings

of closing stock prices
_of TV shows.




mRUule 803. Hearsay exceptions -- Availability of

declarant immaterial.

(18) Learned treatises. 710

the extent called to the attention
of an expert witness upon cross-
examination or relied upon by the
expert witness in direct
examination, statements contained in
published treatises, periodicals, or
pamphlets on a subject of history,
medicine, or other science or art,
established as a reliable authority
by the testimony or admission of the
wilitness or bv other exvert testimonv



mRUule 803. Hearsay exceptions -- Availability of

declarant immaterial.

(18) Learned treatises. 710

the extent calle o) e attention




mRUule 803. Hearsay exceptions -- Availability of

declarant immaterial.

(18) Learned treatises. 710

the extent called to the attention

of an expert witness upon cross-
examination

statements contained in
published treatises, periodicals, or
pamphlets on a subject of history,
medicine, or other science or art,
established as a reliable authority

by the testimony or admission of the
wilitness or bv other exvert testimonv



mRUule 803. Hearsay exceptions -- Availability of

declarant immaterial.

(18) Learned treatises. 710

the extent called to the attention
of an expert witness upon cross-
examination or relied upon by the
expert witness in direct
examination, statements contained in
published treatises, periodicals, or
pamphlets on a subject of history,
medicine, or other science or art,

established as a reliable
auEHorJ.Ey by the testimony or




mRUule 803. Hearsay exceptions -- Availability of

declarant immaterial.

(18) Learned treatises. 710

the extent called to the attention
of an expert witness upon cross-
examination or relied upon by the
expert witness in direct
examination, statements contained in
published treatises, periodicals, or
pamphlets on a subject of history,
medicine, or other science or art,

established as a reliable
autbor:.ty by the testlmony or




mRUule 803. Hearsay exceptions -- Availability of
declarant immaterial.

(18) Learned treatises. 710

the extent called to the attention of
an expert witness upon cross-examination
or relied upon by the expert witness in
direct examination, statements contained
in published treatises, periodicals, or
pamphlets on a subject of history,
medicine, or other science or art,
established as a reliable authority by
the testimony or admission of the witness
or by other expert testimony or by

judicial notice. If admitted, the
eFafementre mazyv Hhe reaad 1niro




s RUle 803. Hearsay exceptions -- Availability of

declarant immaterial.

(21) Reputation as to character.

Reputation of a person's character among
assoclates or 1n the community.

(22) Judgment of previous

conviction. Evidence of a final

judgment, entered after a trial or upon
a plea of guilty (but not upon a plea of
nolo contendere or no contest),
adjudging a person guililty of a crime
punishable by death or 1mprisonment 1n
excess oOf one year, to prowve any fact
essential to sustain the judgment, but
not including, when offered by the






“Second Class” Exceptions
to the Rule Against Hearsay --

Rule 804



ssRule 804 Exceptions - Declarant Unavailable
(a) Definition of
unavailability.
"Unavailability as a witness"

includes situations in which
the declarant —--

(1) is exempted by ruling of
the court on the ground of
privilege from testifying

concerning the subject matter
of the declarant's statement;,




ssRule 804 Exceptions - Declarant Unavailable

(a) Definition of unavailability.
"Unavaillability as a witness" includes situations

in which the declarant -—-

(2) persists in refusing to
testify concerning the
subject matter of the
declarant's statement

despite an order of the court
to do so; or

(3) testifies to a Iack of
memory of the subject matter




ssRule 804 Exceptions - Declarant Unavailable

(a) Definition of unavailability.
"Unavallability as a witness" 1ncludes
situations 1n which the declarant --

(4) 1is unable to be present
or to testify at the hearing
because of death or then

existing physical or mental

illness or infirmity, or



ssRule 804 Exceptions - Declarant Unavailable

(a) Definition of unavailability. "Unavailability
asia witness" lncludes 'sitwations nn! whwch the
declarant —-—

(b) 1s absent from the

hearing and the proponent of a
statement has been unable to
prOClJre .hiS attendance (or in the case of a

hearsay exception under subdivision (b) (2), (3), or (4), his attendance

or testinonyy DY PrXOCess or other
reasonable means. 2 declarant is

not tunavariableas g witnessiriinils
exemption, refusal, claim of lack of
MO T Ve Ve D P e O AP S e Nea=is il v




The 804 Exceptions



Rule 804 Exceptions - Declarant Unavailable
Former testimony. Testimony given as a wWitness
at another hearing of the same or a different
proceeding, or In a deposition taken In
compliance with law In the course of the same
or another proceeding, if the party against
whom the testimony Is now offered, or, In a civil
action or proceeding, a predecessor in interest,
had an opportunity and similar motive to
develop the testimony by direct, cross, or
redirect examination




wule 804 Exceptions - Declarant Unavailable

Former testimony. Testimony given as a
witness at another hearing of the same or a
different proceeding, or in a deposition taken in
compliance with law In the course of the same
or another proceeding, if the party against
whom the testimony Is now offered, or, In a civil
action or proceeding, a predecessor in interest,
had an opportunity and similar motive to
develop the testimony by direct, cross, or
redirect examination



wule 804 Exceptions - Declarant Unavailable
Former testimony. Testimony given as a witness
at another hearing of the same or a different
proceeding, or in a deposition taken In
compliance with law In the course of the same

or another proceeding, if the party against
whom the testimony Is now offered, or, in a

civil action or proceeding, a predecessor in
Interest, had an opportunity and similar motive
to develop the testimony by direct, cross, or
redirect examination




Rule 804 Exceptions - Declarant Unavailable
Former testimony. Testimony given as a witness
at another hearing of the same or a different
proceeding, or In a deposition taken In
compliance with law In the course of the same
or another proceeding, If the party against
whom the testimony Is now offered, or, in a civil
action or proceeding, a predecessor in interest,

had an opportunity and similar motive o

develop the testimony by direct, cross, or
redirect examination




wule 804 Exceptions - Declarant Unavailable
Former testimony. Testimony given as a witness
at another hearing of the same or a different
proceeding, or In a deposition taken In
compliance with law In the course of the same
or another proceeding, If the party against
whom the testimony Is now offered, or, In a civil
action or proceeding, a predecessor in interest,

had an opportunity and similar motive 10
develop the restimony by direct, Cross, or

redirect examination




ssRule 804 Exceptions - Declarant Unavailable

(b) Hearsay exceptions. The followling are not excluded by
the hearsay rule 1f the declarant i1s unavailable as a
witness:

(2) Statement under belief
of impending death. In a
prosecution for homicide or
incarcevil dorion oriproceeding,
a statement made by a
declarant while believing
that the declarant's death
wWas Amminent )/ concern e



ssRule 804 Exceptions - Declarant Unavailable

(b) Hearsay exceptions. The followling are not excluded by
the hearsay rule 1f the declarant i1s unavailable as a
witness:

(2) Statement under belief
of impending death. In a
prosecution for homicide or
inTarcavil action oriproceeding,
a statement made by a
declarant while believing
that the declarant's death
wWas Amminent )/ concern e




ssRule 804 Exceptions - Declarant Unavailable

(b) Hearsay exceptions. The followling are not excluded by
the hearsay rule 1f the declarant i1s unavailable as a
witness:

(2) Statement under belief
of impending death. In a
prosecution for homicide or
incarcevil dorion oriproceeding,
a statement made by a
declarant while believing
that e declarant’'s deat
was 1mminent, concerning




ssRule 804 Exceptions - Declarant Unavailable

(b) Hearsay exceptions. The followling are not excluded by
the hearsay rule 1f the declarant i1s unavailable as a
witness:

(2 ) Statement under belief of impending

death. In a prosecution for homicide or 1n
a civil action or proceeding, a Statement
made by a declarant while believing that

the declarant's death was i1mminent,

concerning the cause or
clrcumstances or wha e
eclarant believed to be

his iImpending death.




Dying Declarations: crawford v. Washington, 124 S. Ct.
1354 (2004) “Most of the hearsay exceptions . . .were

not testimonial . . ..”
“The one deviant we have found involves

dying declarations.

The existence of that exception . . . cannot be
disputed. ....

We need not decide in this case whether the 6t

Amendment incorporates an exception for
testimonial dying declarations.
If this exception must be accepted on historical

grOundS, It IS SUl generiS. ” Crawford v. Washington, 124 S.
Ct. 1354 (2004) at 1367, fn 6.




ssRule 804 Exceptions - Declarant Unavailable

(b) Hearsay exceptions. The following are
not excluded by the hearsay rule 1f the
declarant 1s unavallable as a witness.

(3) Statement against interest. A
statement which was at the time of its
making so far contrary to the declarant's
pecuniary or proprietary interest, or so
far tended to subject the declarant to
civil or criminal liability, or to render
invalid a claim by the declarant against
another, that a reasonable person in the
declarant's position would not have made
the statement unless believing it to be
true. A statement tendina to exvnose the



ssRule 804 Exceptions - Declarant Unavailable

(b) Hearsay exceptions. The following are
not excluded by the hearsay rule 1f the
declarant 1s unavailable as a witness.

(3) Statement against interest. A statement

which was at the time of its making so far
contrary to the declarant's pecuniary or

proprietary interest, or so far tended to
SUBJeCE the declarant to civil or criminal




ssRule 804 Exceptions - Declarant Unavailable

(b) Hearsay exceptions. The followling are not
excluded by the hearsay rule 1f the declarant 1is
unavailable as a witness: (3) Statement against
interest. A statement which was at the time of
its making so far contrary to the declarant's
pecuniary or proprietary interest, or so far
tended to subject the declarant to civil or
criminal liability, or to render invalid a claim
by the declarant against another, that a
reasonable person in the declarant's position
would not have made the statement unless

believing it to be true. A statement

tending to expose the declarant
to criminal I1iability and
offered to exculpate the accused

ances




far tended to subject the
declarant to civili or criminal
liability, or to render invalid a claim by the
declarant against another, that a reasonable
person in the declarant's
position would not have made the
statement unless believing it to

be true. a statement tending to expose the declarant

to criminal liability and offered to exculpate the accused
is not admissible unless corroborating circumstances

clearly indicate the trustworthiness of the statement.

Lilly v. Virginia, 119 S.Ct. 1887 (1999).



Rule 807: Residual Hearsay

A statement not specifically covered by Rule 803 or 804 but having
equivalent circumstantial guarantees of trustworthiness, is not excluded
by the hearsay rule, if the court determines that (A) the statement is
offered as evidence of a material fact; (B) the statement is more
probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice will best be
served by admission of the statement into evidence. However, a
statement may not be admitted under this exception unless the proponent
of it makes known to the adverse party sufficiently in advance of the trial
or hearing to provide the adverse party with a fair opportunity to prepare
to meet it, the proponent's intention to offer the statement and the
particulars of it, including the name and address of the declarant.



Rule 807: Residual Hearsay

A statement not specifically covered by
Rule 803 or 804 but having equivalent

circumstantial guarantees of
trustworthi NNESS, is not excluded by the hearsay rule, if the

court determines that (A) the statement is offered as evidence of a
material fact; (B) the statement is more probative on the point for which
It is offered than any other evidence which the proponent can procure
through reasonable efforts; and (C) the general purposes of these rules
and the interests of justice will best be served by admission of the
statement into evidence. However, a statement may not be admitted
under this exception unless the proponent of it makes known to the
adverse party suff|C|entIy In advance of the trlal or hearlng to provide the

F o i R TAR - a2l



Rule 807: Residual Hearsay: A statement not specifically covered by
Rule 803 or 804 but having €JUIValent circumstantial guarantees
Of '[I‘US’[WO rth | neSS, is not excluded by the hearsay rule, if the court determines that (A) the

statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which
it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice will best be served by admission of the statement
into evidence. However, a statement may not be admitted under this exception unless the proponent of it
makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party
with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the

particulars of it, including the name and address of the declarant.

4| the statement Is testimonial,
this Rule iIs not available to the

prosecution, unless the declarant

testifies. crawfordv. Washington, 124 S. Ct. 1354
(2004)




Residual Hearsay is available to civil
lawyers and the criminal defense If:

They follow all the rule’s
stringent requirements.




Rule 807: Residual Hearsay

A statement not specifically covered by Rule 803 or 804 but having
equivalent circumstantial guarantees of trustworthiness, is not excluded

by the hearsay rule, if the court determines that (A) the statement IS

offered as evidence of a material fact; (B) the statement is more
probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice will best be
served by admission of the statement into evidence. However, a
statement may not be admitted under this exception unless the proponent
of it makes known to the adverse party sufficiently in advance of the trial
or hearing to provide the adverse party with a fair opportunity to prepare
to meet it, the proponent's intention to offer the statement and the
particulars of it, including the name and address of the declarant.




Rule 807: Residual Hearsay

A statement not specifically covered by Rule 803 or 804 but having
equivalent circumstantial guarantees of trustworthiness, is not excluded
by the hearsay rule, if the court determines that (A) the statement is

offered as evidence of a material fact; (B) the statement IS more
probative on the point for which it is offered than any other
evidence which the proponent can procure through

reasonable efforts; and (C) the general purposes of these rules and
the interests of justice will best be served by admission of the statement
Into evidence. However, a statement may not be admitted under this
exception unless the proponent of it makes known to the adverse party
sufficiently in advance of the trial or hearing to provide the adverse party
with a fair opportunity to prepare to meet it, the proponent's intention to
offer the statement and the particulars of it, including the name and
address of the declarant.




Rule 807: Residual Hearsay

A statement not specifically covered by Rule 803 or 804 but having
equivalent circumstantial guarantees of trustworthiness, is not excluded
by the hearsay rule, if the court determines that (A) the statement is

offered as evidence of a material fact; (B) the statement is more
probative on the point for which it is offered than any other
evidence which the proponent can procure through reasonable

efforts; and (C) the general purposes of these rules and the
Interests of justice will best be served by

admission of the statement Into evidence.

However, a statement may not be admitted under this exception unless
the proponent of it makes known to the adverse party sufficiently in
advance of the trial or hearing to provide the adverse party with a fair

opportunity to prepare to meet it, the proponent's intention to offer the
ctatement and the narticiilare of it inchiidina the name and addrece nf the



Rule 807: Residual Hearsay

A statement not specifically covered by Rule 803 or 804 but having
equivalent circumstantial guarantees of trustworthiness, is not excluded
by the hearsay rule, if the court determines that (A) the statement is
offered as evidence of a material fact; (B) the statement is more
probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice will best be

served by admission of the statement into evidence. HOWeVer, a
statement may not be admitted under this exception

unNless the proponent of it makes known to the adverse party
sufficiently in advance of the trial or hearing to provide the adverse party
with a fair opportunity to prepare to meet it, the proponent's intention to
offer the statement and the particulars of it, including the name and
address of the declarant.




Rule 807: Residual Hearsay

A statement not specifically covered by Rule 803 or 804 but having
equivalent circumstantial guarantees of trustworthiness, Is not excluded
by the hearsay rule, if the court determines that (A) the statement is
offered as evidence of a material fact; (B) the statement is more
probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice will best be
served by admission of the statement into evidence. However, a

statement may not be admitted under this exception unless the
proponent of it makes known to the adverse party

sufficiently_in advance of the trial or hearing to
provide the adverse party with a fair

opportunity to prepare to meet It, the proponent's
Intention to offer the statement and the particulars of it, including the



Rule 807: Residual Hearsay

A statement not specifically covered by Rule 803 or 804 but having
equivalent circumstantial guarantees of trustworthiness, is not excluded
by the hearsay rule, if the court determines that (A) the statement is
offered as evidence of a material fact; (B) the statement is more
probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice will best be
served by admission of the statement into evidence. However, a
statement may not be admitted under this exception unless the proponent
of it makes known to the adverse party sufficiently in advance of the trial
or hearing to provide the adverse party with a fair opportunity to prepare

to meet it, the proponent's intention to offer the
statement and the particulars of it, including the
name and address of the declarant.




Rule 805: Hearsay within Hearsay

Hearsay included within hearsay Is
not excluded under the hearsay rule if
each part of the combined statements
conforms with an exception to the
hearsay rule provided in these rules



Rule 805: Hearsay within Hearsay

Hearsay included within hearsay is N0t

excluded under the hearsay rule if each

part of the combined statements

conforms with an exception to the
hearsay rule provided in these rules






Rule 806: Attacking and Supporting
Credibility of Declarant:

When a hearsay statement, or a statement defined in Rule
801(d)(2), (C), (D), or (E), has been admitted in evidence,
the credibility of the declarant may be attacked, and if
attacked may be supported, by any evidence which would
be admissible for those purposes If declarant had testified
as a witness. Evidence of a statement or conduct by the
declarant at any time, inconsistent with his hearsay
statement, is not subject to any requirement that he may
have been afforded an opportunity to deny or explain. If
the party against whom a hearsay statement has been
admitted calls the declarant as a witness, the party Is
entitled to examine him on the statement as If under cross-
examination.



Rule 806: Attacking and Supporting
Credibility of Declarant:

When a hearsay statement, or a statement defined
in Rule 801(d)(2), (C), (D), or (E), has been admitted
In evidence, the credibility of the declarant may be
attacked, and if attacked may be supported, by any evidence
which would be admissible for those purposes if declarant
had testified as a witness. Evidence of a statement or
conduct by the declarant at any time, inconsistent with his
hearsay statement, is not subject to any requirement that he
may have been afforded an opportunity to deny or explain.
If the party against whom a hearsay statement has been
admitted calls the declarant as a witness, the party is
entitled to examine him on the statement as If under cross-
examination.,




RUIE ocUo. ATLaCKINg ana supporting
Credibility of Declarant:

When a hearsay statement, or a statement defined in Rule
801(d)(2), (C), (D), or (E), has been admitted in evidence,

the credibility of the declarant may be

attacked, and if attacked may be supported, by any
evidence which would be admissible for those purposes if
declarant had testified as a witness. Evidence of a
statement or conduct by the declarant at any time,
Inconsistent with his hearsay statement, Is not subject to
any requirement that he may have been afforded an
opportunity to deny or explain. If the party against whom a
hearsay statement has been admitted calls the declarant as
a witness, the party is entitled to examine him on the
statement as If under cross-examination.



RUIE ocUo. ATLaCKINg ana supporting
Credibility of Declarant:

When a hearsay statement, or a statement defined in Rule 801(d)(2),
(C), (D), or (E), has been admitted in evidence, the credibility of the

declarant may be attacked, and if attacked may be supported, Qy

any evidence which would be admissible for
those purposes if declarant had testified as a

witness. Evidence of a statement or conduct by the
declarant at any time, inconsistent with his hearsay
statement, is not subject to any requirement that he may
have been afforded an opportunity to deny or explain. If
the party against whom a hearsay statement has been
admitted calls the declarant as a witness, the party Is
entitled to examine him on the statement as If under cross-
examination.,
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