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Not the Kind of “Evidence” You 
Learned in Law School….

2014 Utah Adult Sentencing Guidelines
p. 3



“Evidence-Based” Approaches in 
Other Fields: 

Baseball – Defensive Shift



Medicine – High Blood Pressure



What  Does an “Evidence-Based” 
Approach in the Criminal Justice System 

Incorporate?

Best Research 
& Data 

Available

Public Input 
& Concerns

Professional 
Judgement 

& 
Experience

EBP



“What is done [today] in corrections 
would be grounds for malpractice in 

medicine.”

(2002) Latessa, Cullen, and Gendreau, 
“Beyond Correctional Quackery…”

Have We Incorporated the
Best Research & Data?



Public Input / Concerns



Top Concerns of State Trial Judges:

1. High rates of recidivism
2. Ineffectiveness of traditional 

probation supervision in reducing 
recidivism

3. Absence of effective community 
corrections programs

4. Restrictions on judicial discretion

-Conference of Chief Justices
National Center for State Courts, 2008



Index Crime Rate per 1,000 versus 
Utah Incarceration Rate per 100,000

1985 - 2013



Utah’s Prison Population

• Grew 22% in last 10 years

• Anticipated to grow 37% next 20 years (with no changes)

• Increased 6% in last 3 years in contrast to national 
decrease of 4%

• Total length of stay increased 20%

• LOS increased for all but 2 grids for non violent crimes

• Offenders serving 4.6 months longer than a decade ago

*even controlling for demographics, criminal history, 
offense characteristics, sentence type, release type and 
court district



Theories on Cause of 

Nationwide Crime Decline

Brennan Center for Justice, NYU Law School
‘What Caused the Crime Decline?’  February 2015



Brennan Center for Justice, NYU Law School
‘What Caused the Crime Decline?’  February 2015



Felony Sentencing
1988 – 2014

(76% Sentenced to Probation;
95% Sentenced to Prison Eventually Released)



Declining Rates of Success 
for Probation & Parole



Parole Recidivism 2000 through 2013



Two-Thirds of All Admissions 
to Prison are 

Probation/Parole Revocations



Cost of Doing Nothing = $542 Million



Current Framework
Pre-Sentence Reports:

Motivation Amount of Support Posture Current emotional disposition
Employment history Degree of Deference Past supervision 

Scars/tattoos Age Race/ethnicity Gender
Parental Influence Military Record Substance Abuse

Physical attractiveness Educational achievement Verbal Intelligence
Previous Abuse History IQ Neighborhood

Height/Weight Previous Treatments Poor Self Control Mental Health
Siblings Instigator/Follower Finances

Attitudes/Beliefs Family Name Level of Violence Prior Failures
Peers Nationality Self Esteem

Sentence

Restitution

Retribution
Rehabilitation



2014 Criminal History Scoring



2014 Form 1 Matrix:
Intersection of Severity of Offense and Culpability of the Offender





State v. LeBeau, 
2014 UT 39

• Utah’s Sentencing Guidelines  are “a good starting point.”

• §76-1-106  Utah’s criminal code “shall be construed according to the fair 
import of [its] terms to promote justice and to effect the objects of the 
law and general purposes of [s]ection 76-1-104.”

• §76-1-104 Four general goals of Utah’s criminal code:

(1)  Forbid and prevent the commission of offenses.

(2)  Define adequately the conduct and mental state which constitutes each offense 
and safeguard conduct that is without fault from condemnation as criminal.  

(3)  Prescribe penalties which are proportionate to the seriousness of offenses and 
which permit recognition of differences in rehabilitation possibilities among 
individual offenders.

(4) Prevent arbitrary or oppressive treatment of persons accused or convicted of 
offenses.

• “If we are to embrace reform, we should do so comprehensively and 
carefully.  And any such effort should start in the legislature, not in this 
court.”  Justice Lee, dissenting. p. 34.



Research, Data, & Input :
Past 2 Years

• Office of the Legislative Auditor General, State of Utah, “A Performance Audit of the Division of Adult 
Probation and Parole.” 2013. http://le.utah.gov/audit/13_08rpt.pdf

• Durrant, Matthew B. “State of the Judiciary Address.” Chief Justice, Utah Supreme Court. 2014. 
http://www.utcourts.gov/resources/reports/statejudiciary/2014-StateOfTheJudiciary.pdf

• Governor Gary R. Herbert’s 2014 State of the State Address

• State v. LeBeau, 2014 UT 39, 227 P.3rd 254

• Utah Summit on Justice Reform, April 2014.   Marlowe, Douglas B. "Evidence-Based Sentencing for 
Drug Offenders: An Analysis of Prognostic Risks and Criminogenic Needs." Policy and Law, National 
Association of Drug Court Professionals 1, no. 1: 173-175. 2009. 

• Hickert, Audrey O., Kort C. Prince, Erin B. Worwood, and Robert P. Buttars. Development of Utah's 
Incentive and Response Matrix. Salt Lake City: Utah Criminal Justice Center, University of Utah. 2014. 
http://ucjc.utah.edu/wp-content/uploads/ViolMatrix_Yr1Report_Final1.pdf

• Utah Smarter Sentencing Workshop, September 2014.  National Center for State Courts.

• Utah Commission on Criminal and Juvenile Justice. (2014) “Justice Reinvestment Report.” 
http://justice.utah.gov/Documents/CCJJ/Reports/Justice_Reinvestment_Report_2014.pdf

• House Bill 348, Criminal Justice Programs & Amendments, Senator Adams & Representative 
Hutchings.  2015 General Legislative Session

http://le.utah.gov/audit/13_08rpt.pdf
http://www.utcourts.gov/resources/reports/statejudiciary/2014-StateOfTheJudiciary.pdf
http://ucjc.utah.edu/wp-content/uploads/ViolMatrix_Yr1Report_Final1.pdf
http://justice.utah.gov/Documents/CCJJ/Reports/Justice_Reinvestment_Report_2014.pdf


2015 Guidelines 
Evidence-Based Sentencing Framework

• GOALS:

• Risk Management (Accountability, Incapacitation, Punishment)  

• Risk Reduction (Recidivism) 

• Restitution 

• PROCESS:

• Swift, certain, consistent & proportionate 

• Fundamentally fair

• TOOLS:

• Policies, grids & guidelines

• Graduated continuum of rewards, incentives, services, sanctions



Theory Meets Practice….

• 2015 Utah Adult Sentencing & Release Guidelines, effective 
October 1, 2015

• Incorporated specific directives from HB348 in forms 1-5

• Developed guidelines for supervision in forms 6-10 that are 
entirely new

• Provides a more comprehensive approach to criminal 
sentencing, both felony and misdemeanor, to incorporate

• Data & Research

• Criminal Justice Field

• Behavioral Modification Field

• Transparency & Procedural Fairness

www.sentencing.utah.gov

http://www.sentencing.utah.gov/


What is an “Evidence-Based” 
Intervention/Program?

• Evidence/research exists that the program or intervention 
is effective in reducing recidivism.

• Effectiveness is demonstrated through empirical research –
not stories, anecdotes, common sense, or personal beliefs 
about effectiveness.

• Evidence strongly indicates that treatment is more effective 
in reducing recidivism than punishment.  But not all 
treatment programs are equally effective.

• Absent rigorous outcome research on a given program we 
can evaluate a program using the principles of effective 
interventions.  



What is NOT Evidence-Based? 



Characteristics of Evidence-Based Programs

• Validated Tools: 

• Different tools for screening and assessments are available at 
various stages in the system for different purposes.

• Risk Principle (WHO):  

• Likelihood to reoffend (not risk of danger or threat).  Target those 
most likely to reoffend.

• Need Principle (WHAT):  

• Dynamic factors which, if addressed, will reduce the likelihood of 
continued criminal activity.  Target the “central eight.”

• Responsivity Principle (HOW):

• General:  Use behavioral approaches

• Specific:  Match programs to the individual offender

• Fidelity (HOW WELL):  

• Program Integrity:  Ensure quality in both use of tools and 
delivery of services.

• Outcomes:  Measure progress and make improvements as needed.  
Create a regular feedback loop.



Risk Principle:
Target Higher Risk / Eliminate Low 



Criminogenic Needs Principle:
Target 4+ Needs

*Evidence-Based Treatment may be “clinical” or “criminogenic.”
“Clinical” may only focus on symptom reduction of one need, which may or may not be a criminogenic factor: 
i.e., anger management, substance abuse, mental illness, domestic violence.
“Criminogenic” focuses on the identified central eight criminogenic needs.



Central Eight Dynamic Factors

Adapted from Butters, R.P. (2014) Community Based Treatment Interventions. In W. Church & D. Springer (Eds.), Juvenile Justice Sourcebook. 
New York, NY: Oxford University Press 2014.
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Responsivity Principle: General
Use Cognitive Behavioral Approaches 

Prosocial Modeling; Appropriate Use of Reinforcement & Disapproval; 
Problem Solving; Thinking For Change



Example of CBT

• Facilitator provides brief background on targeted behaviors
• Identifies the underlying thoughts, feelings, cognitions that are associated 

with the dysfunctional behavior
• Identifies thoughts that are dysfunctional, cognitive distortions, or 

misattributions
• Explores alternative thoughts/attributions and associated feelings
• Identifies healthy thinking and behavioral alternatives
• Facilitator models prosocial thinking and resulting behaviors for group
• Participants role play real scenario while being directly observed by 

facilitator
• Facilitator provides positive reinforcement for successes and feedback to 

improve
• Participants are provided “homework” (manualized) to practice skill at 

home and report back to group on successes and challenges
• Participants continue to practice skill, in increasingly challenging 

scenarios, until skill is mastered



Responsivity Principle: Specific
Take into account the strengths, learning style, personality, 

motivation & biosocial characteristics of the individual

*Critically Constitutionally important that 
these factors are not used punitively

• Functional Ability

• Language

• Motivation Level

• Mental Health

• Gender

• Housing

• Physical Health

• Transportation

• Minimization



Correctional Program Checklist
University of Utah Assessment of UDC Programs

http://ucjc.utah.edu/adult-offenders/utah-commission-on-criminal-and-juvenile-justice-and-utah-department-of-corrections-evidence-
based-practice-adherence-summary-report

http://ucjc.utah.edu/adult-offenders/utah-commission-on-criminal-and-juvenile-justice-and-utah-department-of-corrections-evidence-based-practice-adherence-summary-report


University of Utah Assessment of 
Salt Lake County Programs

http://ucjc.utah.edu/wp-content/uploads/12_30_2013_Salt-Lake-County_CPC-Pilot_Report_Final-for-Distribution.pdf

http://ucjc.utah.edu/wp-content/uploads/12_30_2013_Salt-Lake-County_CPC-Pilot_Report_Final-for-Distribution.pdf


Criminogenic EBP While Incarcerated 
Not as Effective as in the Community



Why Does Substance Abuse Seem Like 
the Main Factor?

Criminal 
Justice 
System

General 
Population



Hard Drug Use Has Not Diminished 
Over Time



Total Treatment Admissions in Utah 
Remains Constant

www.dsamh.utah.gov
2013 Annual Report, p. 74

http://www.dsamh.utah.gov/


Crack Cocaine Use at All-Time Low, 
Heroin & Meth Use Increasing

www.dsamh.utah.gov
2013 Annual Report, p. 75

http://www.dsamh.utah.gov/


Felony Drug Poss. Enhancements Added 
(With No Statistically Significant Impact)

University of Utah Criminal Justice Center
Utah Sentence Inflation, July 2008, p. 17
http://ucjc.utah.edu/wp-content/uploads/961.pdf

http://ucjc.utah.edu/wp-content/uploads/961.pdf


Felony Drug Possession Filings Up 150% 
Over Past 20 Years
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Does Evidence-Based Sentencing 
“Institutionalize” Discrimination?

• Question is not whether discrimination exists but whether validated tools 
legitimize discrimination?

• Malenchik v. Indiana - distinguishes between appropriate and inappropriate 
use of validated tools:

• RNA tools should not drive incarceration decision

• Tools were not designed to assist in determining an appropriate penalty, 
but to structure appropriate level of supervision and treatment to 
reduce risk



Starr, Sonja B. "Evidence-Based Sentencing and Scientific Rationalization of Discrimination." Law and Economics 
Working Papers: Paper 90, 2014. 
http://repository.law.umich.edu/law_econ_current/90

Baradaran, Shima. "Race, Prediction, and Discretion." George Washington Law Review 81, no. 1: 157-222. January 2013. 
www.gwlr.org/wp-content/uploads/2013/01/Baradaran_81_1.pdf

Center for Sentencing Initiatives. Evidence-Based Sentencing. Fact Sheet, Williamsburg: National Center for State Courts. 
2014. 

http://repository.law.umich.edu/law_econ_current/90
http://www.gwlr.org/wp-content/uploads/2013/01/Baradaran_81_1.pdf


Procedural Justice

Durrant, Matthew B. “State of the Judiciary Address.” Chief Justice, Utah Supreme Court. 2014. 
http://www.utcourts.gov/resources/reports/statejudiciary/2014-StateOfTheJudiciary.pdf

http://www.utcourts.gov/resources/reports/statejudiciary/2014-StateOfTheJudiciary.pdf

