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TESTIMONIAL 
“Core classifications” 

 Ex-parte in-court testimony or its functional 
equivalent 

 Extrajudicial statement contained in formalized 
testimonial material 

 Statement made that would objectively be viewed 
as statement to be used at trial 
1) Was a governmental agent involved in 

creating the testimony or taking a formalized 
statement from the witness; and 

2) Would an objective person in the 
declarant/witness’s position reasonably 
believe that the statement may later be used 
in court? 

 
(Primary purpose test: was the primary purpose of 
interrogation is to enable police assistance to meet an 
ongoing emergency verses to establish or prove past 
events potentially relevant to later criminal prosecution) 

NON-TESTIMONIAL 
 

(No Crawford analysis is necessary) 

Has the witness been subject to 
cross-examination at a prior hearing? 

Has the Defendant somehow 
forfeited confrontation clause right? 

Witness must testify 

Apply normal Rules of Evidence as it 
applies to hearsay statements (i.e., 
Crawford deals only with the 
Confrontation Clause right, not an issue 
of admissibility of evidence) 


